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An important step in 
clearing the atmosphere 
and defining the attitude 
of the banking fraternity of the coun- 
try as a whole, towards the various 
plans of currency reform championed 
by different advocates, has at last 
been taken by the American Bankers’ 
Association at the recent convention 
in San Francisco. The convention 
adopts the suggestions of its special 
currency committee appointed a year 
ago at New Orleans, and provides a 
committee of three to urge legisla- 
tion along th: lines recommended in 
thecurrency committee’sreport. This 
committee reported to the conven- 
tion thatthereis no searcity of money 
inthe country to meet any legitimate 
demands of business, and it recom- 
mended modifications of the law in 
the following order of importance. 
1. As the most serious need, reform 


The Currency 
Problem. 


of the sub-treasury system, so that 
the moneys withdrawn fromthe banks 
for customs duties and internal rev- 
enues, be again deposited, at the dis- 
cretion of the secretary of the treas- 
ury, in national banks, to the ex- 
tent of 50 per cent. of capital and 
surplus, the deposits to be guaran- 
teed by securities acceptable to that 
official. 

2. Next, the immediate repeal ofthe 
limitation of $3,000,000 per month 
upon the withdrawal of circulation, 
so that inability to retire currency 
no longer needed will not act as a 
deterrent to banks enlarging their 
currency issues for temporary and 
legitimate needs. 

3. Permission to national banks to 
issue national bank notes, in emer- 
gencies, subject to 6 per cent. tax, 
secured by bonds approved by the 
secretary of the treasury, the tax 
revenue to be set aside as a safety 
fund to secure the government for 
the redemption of notes so issued, 
the notes to be similar to the pres- 
ent national bank currency, substitu- 
ting ‘‘secured by bonds approved by 
the secretary of the treasury” for 
“‘bonds of the United States.” 

4. Uniformity of tax on circulation 
based on all classes of United States 
government bonds. 

The above modifications of law 
are recommended by the American 
Bankers’ Association, and their en- 
actment by Congress urged, the As- 
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sociation at the same time refusing 
torecommend any step that will tend 
toward a return to the miscellaneous 
circulation which prevailed in the coun- 
try before the war, or any step which 
will disregard the history of finance 
among the commercial nations of 
the world; and further refusing to 
recommend the issue of any circula- 
tion without the certainty of its re- 
demption in standard coin of the 
United States. 


In the October Jour 
nal was published a 
plan for an elastic cur- 
rency based on bonds, set forth in 
an article prepared by Mr. C. V. Tiers 
of Pittsburg, embodying a bill, draft- 
ed by him, which was introduced into 
Congress onSeptember 3, 1901. Criti- 
cism of the proposed plan was in- 
vited by the writer of the article. 
Inthe present Journal we publish two 
articles in review and criticism of this 
measure, one by Mr. A. J. Frame the 
well-known currency expert and an- 
tagonist of the views of Congress- 
man Charles N. Fowler; the other by 
Mr. N. B. Van Slyke, a western bank- 
er of long years of experience. 


Elastic Currency 
Based on Bonds. 


Certificates of deposit 
in the ordinary nego- 
tiable form, payable on 
return properly indorsed, are not due 
until demand of payment is made of 
the bank; hence, no matter how 
long such a certificate of deposit is 
held outstanding, itis not outlawed by 
reason of the statute of limitations, 
for that statute does not begin to 
run until demand of payment is made 
and refused. Whethersuch certificates 


Lost Certificates 
of Deposit. 
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(when issued in New York) can ‘e 
outlawed by a statute of foreclosure, 
recently passed by the New York leg:s- 
lature, will now be considered : 

When the owner, be he payee or 
assignee, of a negotiable certificate 
of deposit asks for payment without 
presenting the certificate and alleges 
that it has been lost, the courts 
have always protected the bank by 
requiring satisfactory indemnity to 
be furnished so that if, after pay 
ment, the certificate should turn up 
in the hands of a bona fide pur- 
chaser for value, and the bank be 
compelled to make a_ second pavy- 
ment, it would hold the means 
reimbursing itself. 

But the indeterminate length 
time which such bonds of indemnity 
have to run has made them very 
unsatisfactory obligations for the 
parties who have given them—a sort 
of perpetual liability where the cer- 
tificate is never presented—and in 
1899 and 1901 the New York legis- 
lature essayed to provide a remedy 
for this state of affairs in the form 
of a proceeding to foreclose out- 
standing lost or destroyed certifi- 
cates, compel their payment by the 
bank, and in those cases where pay- 
ment of lost certificates had already 
been made upon bonds of indemnity, 
to cancel such indemnity. 

By Chapter 451 of the laws of 
1899 it is provided that the deposi- 
tor or assignee of a lost or destroy- 
ed certificate may petition the Su- 
preme Court for an order requiring 
its payment by the bank. The peti- 
tion must be served on the bank at 
least eight days before the hearing 
and the court, if satisfied that the 
facts of the petition are true, will 
order its publication in two news- 


of 


of 
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papers once a week for thirteen suc- 
cessive weeks, with a notice to who- 
ever may be in possession of it to 
produce the certificate or surrender 
his rights thereunder. At the expira- 
tion of the time of publication, a 
second application on eight days 
notice can be made to the court for 
a final order, declaring the certifi- 
cate null and void and directing the 
bank to pay the deposit to the peti- 
tioner; and payment by the bank 
upon service of a certified copy of 
the order relieves it from all liability. 

By Chapter 171 of the laws of 
1901 the legislature makes further 
provision to cover cases where lost 
or destroyed certificates of deposit 
have been paid by banks upon bonds 
of indemnity, providing the same 
proceeding by petition of the obli- 
gors and final order of court cancel- 
ling the bond and discharging the 
obligors, as well as annulling the 
lost or destroyed certificate. 

In the Journal for May 1901 we 
criticised this legislation in that it 
permitted the owner who had lost a 
negotiable certificate of deposit to 
obtain payment and cancellation of 
the certificate without indemnity, or 
the discharge of a previous bond of 
indemnity, and thus work a forfeit- 
ure of the rights of some possible 
innocent purchaser who might be 
unaware of the entire proceeding. 

We now note that the Appellate 
Division of the New York Supreme 
Court holds this law unconstitutional 
insofar as it affects lost certificates 
issued before the act took effect. In 
the case of Cook, which we_ publish 
in this number, a certificate of de- 
posit was issued in 1885. After- 
wards the bank paid the certificate 
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to the owner, without its production, 
on the execution of a bond of in- 
demnity, the certificate having been 
lost. The proceeding before’ the 
court was an application by such 
owner for the cancellation of the 
certificate and the release of the 
bond of indemnity, under the legis- 
lation in question. The court denies 
the application on the ground that 
the effect of the statute is to impair 
the obligation of the contract; that 
it therefore violates the constitu- 
tional provision. It says that to 
add to the contract, as has been at- 
tempted by the statute, a _ require- 
ment that under certain conditions, 
the holder of the paper must pre- 
sent it to the bank under penalty of 
forfeiture of his contract, would be 
a modification of such contract and 
that there is no principle of law 
upon which the legislature can hold 
this power to alter a contract al- 
ready made. In further criticism of 
the statute the court says: ‘‘ Thous- 
ands of certificates are held by women, 
to whom the notice contemplated by 
the statute would never come, or 
whose property might be confisca- 
ted by unscrupulous assignors who 
might swear that the certificate had 
been lost and get from the bank 
the money that in truth belonged 
to the real holder of the certificate. 
The assignee of a certificate might 
go to Europe for a four months’ 
trip and come home to find his prop- 
erty confiscated.” 

This decision holds the legislation 
in question unconstitutional in so 
far as it affects certificates of de- 
posit issued before the act was 
passed. What effect it will have 
upon lost certificates issued after 
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the passage of the law, remains to 
be judicially passed upon. 


Persons who take stock 
of corporationsin pledge 
should be fully aware of 
the law governing that particular 
stock, not only with reference to any 
lien of the corporation for the stock 
holder’s debts and to the necessity of 
transfer on the books to obtain title 
as against an attaching creditor, but 
also as to the extent of the respon- 
sibility of the stockholder for debts 
of the corporation. In this number 
we publish a decision applicable to 
stock of banks in California. One 
who takes such stock in pledge and 
has it transferred to his name on 
the books, will be liable as a stock- 
holder, unless the books show that 
the stock is held as collateral se- 
curity. Knowledge of the law gov- 
erning stock collateral, in all its 
varied application to the numerous 
corporations, operating in every state 
under separate laws, whose stock is 
taken in pledge, is a necessity to all 
bank officers whose duty it is to loan 
the funds of the institution upon 
pledge of corporate stock as collat- 
eral. 


Liability of 
Stock Pledgee. 


The American Bankers’ 
Association has at last 
taken up the subject of 
bank money orders, resolving that the 
Association adopt a banking money 
order system, and providing for the 
appointment, by the president, of a 
committee of five to devise a. plan 
whereby memberscan be furnished uni- 
form bank money orders and proper 
advertising matter in connection 


Bank Money 
Orders. 
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therewith at a minimum cost. 

Thus for the first time the organi- 
zation representative of bankers all 
over the country, as distinguished 
from state organizations of bankers, 
has taken up the work of establish- 
ng a uniform system of bank orders, 
which will compete, for the patronage 
of the public, with the post office 
department and the express compan- 
ies. The post office department with 
the local postmaster as paying agent 
in every city, town and village of any 
size, and the several express compan- 
ies with like agents scattered through- 
out the country, are systems wherein 
all the scattered parts work in har- 
mony and obedience to the central 
will. The commercial banks of the 
country, on the other hand, consist 
of ten thousand or more independent 
units, and to bring all, or the larger 
part of, these banks into a uniform 
system of issue aud payment of 
money orders, is a work which the 
national association of bankers, by 
reason of its wide representation and 
influence, would seem best constituted 
to undertake. 


Some people think that as 
between the innocent holder of 
a raised check and the bank 
on which it is drawn, the weight of 
duty to detect the forgery and the 
responsibility for mistaking it, rests 
with the bank, rather than with the 
holder, their view being that the bank 
of paymentis the place where all ques- 
tions involving the genuineness of the 
check should be investigated and 
finally settled before payment, and 
that when the bank determines to, 
and does pay the check, it certifies 
its genuineness, so to speak, and all 


Raised 
Checks. 








questions affecting its validity should 
be thereafter foreclosed. This view 
has already been fully considered by 
the courts and discarded, so far as 
raised checks are concerned. Where 
the signature of the bank’s deposi- 
tor upon a check has been forged, 
the case is different. The bank is 
presumed to be familiar with the sig- 
nature, and is chargeable with mis- 
taking it, rather than an innocent 
holder, who is unfamiliar with it; 
but where the amount of a_ check 
has been raised, the bank has no 
means of knowledge of the true 
amount, superior to those of the holder 
(except where it holds a letter of 
advice of the true amount, in which 
case it is responsible) and, ordinar- 
ily, the bank may look to the heold- 
er to refund the money paid by it 
upon the raised check. The courts 
generally hold that the owner of a 
check who receives payment from 
the bank warrants that it is genu- 
ine in all respects save drawer’s sig- 
nature. 

A peculiar deviation from this re- 
sult recently occurred in California 
where the supreme court held that 
a bank which paid a raised check 
could not recover the amount from 
a bank which collected it through 
the San Francisco Clearing House 
because the warrantor liability, im- 
posed by the general law upon the 
indorser of a check, receiving pay- 
ment, was supplanted by a rule of 
the Clearing House under which the 
indorser warranted prior indorse- 
ments, but not the amount of the 
check. Some of the other clearing 
houses in the country have similar 
rules. In our September number we 
published detailed information upon 
the subject. Weare informed that the 
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clearing house associations in Syra- 
cuse, N. Y. and Minneapolis, Minn. 
contemplate action, in view of this 
California decision, to the end that 
their rules will not restrict the com- 
mon law liability of an indorser, as 
warrantor,to prior indorsements only, 
but will permit recovery by a bank 


_which pays, from a bank which re- 


ceives payment of, a raised check, in 
all cases where special circumstances, 
such as advice to the drawee of the 
true amount drawn for, do not make 
it inequitable for the payor bank to 
recover the money paid. 


iti The following case was pub- 
Paid Check. lished in the October Jour- 

nal. A man gave his check 
to a firm for a debt, having funds 
on deposit to meet it. The creditor 
deposited the check in bank and 
it was collected from the bank on 
which drawn. The amount was 
charged the depositor’s account and 
in due course the check was turned 
over to him with other cancelled 
vouchers. Twelve days later, an 
officer of the bank on which it was 
drawn called on the depositor and 
asked him for the check without 
stating what he wanted it for. The 
depositor gave it up and the officer 
thereupon protested the check for 
non-payment and returned it to the 
bank from which it was received. 
The drawee bank failed the same 
day. The bank which received the 
check returned it to the creditor of 
the depositor whose debt was paid 
by it. The latter thereupon sued 
the depositor for the debt, on the 
ground that the check was not paid. 
The court, of course, sustains the 
depositor’s contention that the debt 
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was paid. We have heard of cases 
where checks, stamped ‘“paid’’ by 
mistake have, after cancellation of 
the stamp, been protested and re- 
turned; but to resurrect a check, 
twelve days after it has been paid out 
of sufficient funds and filed away by 
the depositor among his paid vouch- 
ers, and attempt to make it the basis 
of a recovery because of non-payment, 
seems about as sane a proceeding as 
would be the digging up of a body, 
two weeks after burial, with the at- 
tempt to make it perform living func- 
tions. 


The collection and 
codification of the 
judicial rules of the 
various states governing the suff- 
ciency of signatures of corporations, 
as makers of promissory notes, and 
concerning the presumed authority of 
corporation officers to execute paper 
in behalf of corporation, would be 
of great practical benefit. The rules 
of many states conflict as to what is 
a sufficient form of signature by a 
corporation officer or officers to make 
a note binding upon the corporation 
and in many instances such paper, 
by reason of the form of signature, is 
held the individual obligation of the 
officers who signed it, and not a cor- 
porate obligation at all. Then, again, 
the law as to the authority of cor- 
poration officers is in conflict. An 
instance of this will be found in this 
number. A promissory note was signed 
in the name of a corporation and 
underneath thecorporation signature, 
was thesignature of the president and 
of the secretary of the corporation. 
The corporation did not receive the 
benefit of the proceeds of the note, 


Signatures to 
Corporation Paper. 
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and when the holder sought to en- 
force it, the corporation denied that 
the note was its obligation. The Su- 
preme Court of Michigan sustained 
this contention, holding that the pres- 
ident and secretary of a corporation 
will not be presumed to have author- 
ity to execute commercial paper, and 
in the absence of further proof by the 
holder showing the existence of such 
authority, or showing that the cor 
poration received the benefit of the 
proceeds, the corporation cannot be 
held liable on the note. Upon this 
subject, there is no such certainty or 
uniformity of rule throughout the 
country as is desirable and necessary 
for the safety of purchasers of cor- 
poration paper. 


The constitution of the 
state of New York pro- 
hibits every public officer 
from receiving or using free passes 
or free transportation from any per- 
son or corporation. The New York 
court of appeals held, a few years 
ago, that a notary public who re- 
ceived a pass from a railroad which 
entitled him to ride, without charge, 
upon its lines, was a public officer 
within the meaning of this prohibi- 
tion, and last month the court of 
appeals made a further decision ina 
case where a notary had paid his 
fare, but used a free pass from the 
Wagner Palace Car Company which 
entitled him to a seat in a palace car, 
without paying forit, that this equally 
violated the constitutional prohibi- 
tion of acceptance of a free pass and 
free transportation by a public offi- 
cer. This last stated decision we pub- 
lish elsewhere in this number for 
the information of notaries public. 


Free Passes 
To Notaries. 
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A COURSE OF STUDY 


OF 


Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 
Montana, March 7, 1903. 


THE 
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Utah, July 1, 1899 
Arizona, Sept. 1, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
Iowa, April 12, 1902 
Ohio, January I, 1903 
Idaho, May 1, 1903 


Commenced in June 1899 number. 


NoTe.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 
2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 
3. Consideration (50—55) 
. Negotiation (60—8o) 
. Rights of holder (go—98) 
. Liabilities of parties (1 10—119) 
. Presentment for payment (130—148 
3. Notice of dishonor (160—189) 
. Discharge (200—206) 
. Bills of exchange (210—215) 
. Acceptance (220—230) 
. Presentment for acceptance (240-- 248) 
3. Protest (260—268) 
. Acceptance for honor (280—290) 
5. Payment for honor (300—306) 
16. Bills in a set (310—315) 
17. Promissory notes and checks (320—325) 
18. Notes given for patent rights (330—332) 
19. Laws repealed; when takes effect (340-341) 
The provisions of the law naturally fall under 
four general classifications: 
a. General Provisions. 
b. Negotiable Instruments in General. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. . 


The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not unitorm. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XVII. 


Promissory Notes and Checks 


CHECKS (Concludea). 


We have heretofore considered sec- 
tions 320, 321 and 322 of this article, 
embracing the subject of promissory 
notes and the definition of a check, 
including a discussion of the subjects 
of negotiation, presentment for pay- 
ment, and notice of dishonor of bank 
checks. It remains to consider the 
remaining three sections of Article 
XVII relating to certified checks and 
the effect of a check as an assign- 
ment of the deposit to the payee: 


$ 323. Certification of check; ef- 
fect of.—Where a check is certified by 
the bank on which it is drawn the 
certification is equivalent to an ac- 
ceptance. 

$ 324. Effect where the holder of 
check procures it to be certified.— 
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Where the holder of a check procures 
it ta be accepted or certified, the 
drawer and all indorsers are dis- 
charged from liability thereon. 

§ 325. When check operates as an 
assignment.—A check of itself does 
not operate as an assignment of any 
part of the funds to the credit of 
the drawer with the bank, and the 
bank is not liable to the holder, un- 
less and -until it accepts or certifies 
the check. 

CERTIFIED CHECKS. 

The above three sections are all 
that the Negotiable Instruments Law 
contains especially applicable to cer- 
tified checks. Section 323 defines 
certification as equivalent to an ac- 
ceptance of a bill of exchange; sec- 
tion 324 states the effect of certifi- 
cation where the holder procures a 
check to be certified; and section 
325 provides that a check does not 
assign the deposit to the holder nor 
make the bank liable to him, unless 
and until the bank certifies the check. 


Beyond this, the detailed law gov- 
erning the important subject of cer- 
tified checks, except insofar as gen- 
eral provisions of the Negotiable In- 


struments Law are applicable, will 
be found in the numerous decisions 
of the courts constituting the un- 
codified part of the law merchant. 
Section seven of the Negotiable In- 
struments Law provides that “ In 
any case not provided for in this 
act, the rules of the law merchant 
shall govern.’”’ These rules are to be 
found in decisions of the courts and 
there are many which relate to cer- 
tified checks, establishing proposi- 
tions not to be found in the codified 
law. In addition, some of the Clear- 
ing Houses in the country have es- 
tablished certain rules with reference 
to such checks which have the bind- 
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ing force of law upon the particular 
banks affected thereby. 


ACCEPTANCE AND CERTIFICATION. 


Section 323 provides that certiti- 
cation is equivalent to acceptance. 
The rules governing acceptance are 
found in article XI of the act whici 
we have already considered in de- 
tail Broadly speaking, acceptance 
is ancient; certification is modern. 
The acceptance of bills of exchange 
dates from the beginning of those in- 
struments 600 years or more ago. 
The drawee was generally the debt- 
or in the transaction which the bill 
was designed to settle and it was 
the right of the holder of the bill to 
present it to him and demand ac 
ceptance and to have it protested for 
non-acceptance. Bank checks came 
into use at a much later period— 
some one hundred and fifty years 
ago—and the transaction was of a 
different nature. The drawer of the 
check was generally the debtor in 
the transaction in which it was given, 
and gave his check on his bank in 
payment. The check was payable on 
demand and. designed for immediate 
payment. At first there was no such 
thing as the certification of a check. 
The only obligation of the bank, and 
the only practice of the bank, was 
to pay. The holder had a right to 
demand payment, but he had no 
right to demand certification by the 
bank, instead of payment of the 
check. No one ever heard of a pro- 
test of a check for non-acceptance. 
And that is so to-day—there is no 
legal obligation on the part of a 
bank to certify; its only obligation 
istopay. Butwithin the last seventy- 
five years the practice of certify- 
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ing checks has grown up, not as a 
watter of right in the holder, but 
as a matter of accommodation to 
the holder, or to the drawer of the 
check. The bank instead of paying, 
will certify the check in many cases, 
the object being to enable the hold- 
er to use the check as money, where 
an uncertified check would not, but 
only the bank’s obligation would, 
be acceptable as a money equivalent 
in a given transaction. 


CERTIFICATION FOR HOLDER. 


Section 324 provides that where 
the holder of a check procures it 
to be accepted or certified, the draw- 
er and all indorsers are discharged 
from liability thereon. The reason 
underlying this rule, which is a codi- 
fication of the rule of the law mer- 
chant, is that the holder of a check 
when he presents it at the bank is 
entitled to payment, and payment 
would discharge the drawer and in- 
dorsers from liability. Hence if a 
holder takes the bank’s certification 
instead of payment, it is only right 
that the drawer and indorsers should 
be released—they should not be bur- 
dened with the risk of the bank’s 
afterwards fulfilling its engagement. 
The money is in the bank for the 
payment of the check; if instead of 
taking that money, the holder takes 
something else, there should be no 
further responsibility of drawer or 
indorsers. 

But this rule is limited by its rea- 
son. If, for example, there are no 
funds in the bank and, notwithstand- 
ing, a check is fraudulently certified 
for the holder, but is not paid, it 
would seem that the drawer is not 
discharged from liability, nor would 
an indorser prior to the holder be 
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discharged in the event the check, 
after certification, was presented for 
payment and notice of its dishonor 
given the indorser within the limit 
of reasonable time necessary to pre- 
serve his liability in case of uncerti- 
fied checks. A recent case decided in 
Detroit illustrates this, One Frank 
C. Andrews drew his check on the 
City Savings Bank of Detroit for 
$50,000 payable to Currie & Co., 
bond dealers. They deposited it in 
the First National Bank of Detroit. 
That bank presented it the same 
day and it was fraudulently certi- 
fied by the teller of the savings bank, 
although there was no deposit. The 
First National Bank paid out the 
money on Currie & Co’s order and 
it was used in a bond transaction 
for Andrews. Currie & Co., however, 
were not aware that the check had 
been certified. The next day pay- 
ment was refused and the check was 
protested. The court held* that the 
rule that certification for the holder 
releases the drawer and prior in- 
dorsers did not apply where there 
were no funds in bank, as the rea- 
son for the rule was wanting. It 
said the drawer, certainly, would not 
be released, and in this case the lia- 
bility of the indorsers was the same 
as if the check had not been certified. 
Furthermore the rule that where 
the holder procures the check to be 
certified “‘ the drawer and all indor- 
sers are discharged from liability 
thereon”’ would not, we think, release 
a prior indorser from his liability to 
a subsequent holder as warrantor of 
the genuineness of the check where 
it turned out to be forged in partic- 
ulars for which he was responsible. 





* First National Bank v. Currie, B. L. J. Janu- 
ary 1903, Pp. 59. 
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CERTIFICATION FOR DRAWER. 


Sometimes the drawer obtains his 
own check to be certified. In this 
case he is not discharged by the cer- 
tification. The bank’s certificate only 
adds to the credit of the check and 
enables him to pass itaway as money 
more readily. If the bank should 
refuse to pay, the drawer would have 
to Ifthe bank should fail, the draw- 
er’s liability would be the same as 
upon an uncertified check. If the 
check is presented for payment with- 
in the period of reasonable time fixed 
by the courts to hold the drawer 
liable, he remains liable notwithstand- 
ing the money is lost by failure of 
the bank; otherwise as shown by sec- 
tion 322 ‘‘the drawer will be dis- 
charged from liability thereon to 
the extent of the loss caused by the 
delay.” 

We do not understand that banks, 
in their bookkeeping, make any dis- 
tinction in regard to checks certi- 
fied for depositors and checks certi- 
fiedfor otherholders. Ineitherevent, 
they charge the amount against the 
drawer’s account and credit it to a 
certified check account, or register of 
certified checks. But while the bank’s 
obligation on the check may be the 
same in both cases, there is a dif- 
ference between the two in the lia- 
bility of the drawer. 


AUTHORITY TO CERTIFY. 


One of the most important subjects 
in the law of certified checks, the rules 
concerning which must be found in 
the decisions of the courts as part 
of the uncodified law, and are not 
contained in the Negotiable Instru- 
ments Law, is the authority to certify 


checks. In whom does it rest? Who 
has such authority and who has not? 


LAW JOURNAL. 


These questions must, largely, be de- 
termined by the law of particular 
localities, so to speak, for there is 
no universal rule, at least so far as 
certification by subordinate officiais 
is concerned, recognized equally ail 
over the country. 

The board of directors of a bank, 
of course, have the power to certify 
and they are the source from which 
the authority of other officers is de- 
rived. It is generally recognized that 
the President of the bank, who is 
the representative of the board, has 
this power and also that the bank’s 
cashier has such power by virtue of 
his office. In the city of New York 
the courts recognize an inherent au- 
thority in the paying teller, also, to 
certify checks; but the courts in other 
states, Massachusetts and Missouri 
for example, deny that the paying 
teller of a bank has inherent author- 
ity, by virtue of his office, to certify 
checks; if such authority exists it 
must be shown by express authority 
conferred by the directors, or by a 
custom or course of dealing acqui- 
esced in by the bank. The law upon 
this subject cannot be stated in 
general terms. Its correct statement 
will involve a statement of the es- 
tablished law and usage of each state 
as found, not only in decisions of 
the courts, but in the customs recog- 
nized in the larger cities, embracing 
a consideration of the rules of the 
Clearing Houses in many cases. Such 
particularized statement cannot be 
made in a general article of this 
nature; it is more appropriate for 
a treatise upon the law of checks. 


EXTENT OF AUTHORITY TO CERTIFY. 
Where the authority to certify ex- 
ists, it is limited in various ways. 
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in the first place, the authority ex- 
ists only where there are funds on 
deposit. The National Bank act pro- 
hibits the certification of a check 
without funds and makes it a mis- 
demeanor; but apart from this, under 
the general law applicable to all banks, 
there is, of course, no authority in 
any of the officers to certify without 
authority. Furthermore, the author- 
ity to certify does not extend to cer- 
tifving a post-dated check; nor does 
the authority to a bank officer to 
certify extend to the certification of 
his own check. Such a certification 
would carry notice of invalidity and 
deprive any holder of the rights of 
an innocent holder for value. Again, 
to entitle a check to be certified it 
must be drawnin the ordinary course 
of business. If, for example, it shows 
on its face that it is drawn for the 
purpose of being pledged as collater- 


al security, certification of such a 


check would be invalid and would 
not bind the bank. 

OTHER CERTIFIED CHECK QUESTIONS 

Many other questions have come 
before the courts and been passed 
upon with reference to certified checks 
which may only be mentioned here. 
They will be considered in detail in 
a subsequent series of articles, or 
treatise, on the law of checks, to fol- 


low the present course of study upon . 


the Negotiable Instruments Law. 
Among these subjects are checks cer- 
tified by mistake and the bank’s 
right of revocation; the element of 
forgery in connection with certified 
checks, embracing cases of altera- 
tion before certification, alteration 
after certification and forged certifi- 
cation; what constitutes certifica- 
tion and in what places verbal cer- 
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tifications are valid; certification in- 
duced by fraud; stoppage of pay- 
ment of certified check and equities 
against payment; and length of time 
a certified check may remain outstand- 
ing before its transfer is subject to 
equities. 
CHECK AS ASSIGNMENT. 


Throughout the United States, the 
question whether a check, of itself, 
operates as an assignment of the 
amount drawn for to the payee, and 
to an indorsee, binding the bank as 
a party thereto from the time it re- 
ceives notice of the existence of the 
check, or whether the check is merely 
an order and authority to the bank 
to pay, but does not before certifi- 
cation, obligate the bank to make 
payment to the holder, has been one 
of wide and irreconcilable conflict 
between the courts of different states. 
In those states where the view ob- 
tained that the check was an as- 
signment to the payee, the drawer 
after issuing, had no power to 
countermand its payment; if he 
afterwards made an assignment for 
the benefit of his creditors, the hold- 
er of the outstanding check was en- 
titled to the fund on deposit as 
against the assignee; and also where, 
after giving the check for value, his 
creditor attached the deposit, the 
holder of the outstanding check took 
superior rights to the attaching 
creditor. Furthermore, if the bank 
refused to pay the check to the payee 
(not having previously paid out the 
amount on other checks before no- 
tice of its existence) the holder had 
a right of action against the bank 
for the money which it held, which 
had been assigned to him by the 
check. On the other hand, in those 
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states where a check was not an as- 
signment, but a mere order and au- 
thority to the bank to pay, the 
drawer retained the right to counter- 
mand before certification or payment 
of the check; if the bank refused to 
pay it, the holder had no cause of 
action against it but only against 
the drawer or prior indorser. If the 
drawer assigned, or went into the 
hands of a receiver, or his deposit 
was attached by a creditor after the 
issuing and before presentation of 
the check, the rights of the assignee 
or attaching creditor took preced- 
ence to those of the outstanding 
checkholder. 

The Negotiable Instruments Law, 
in providing a uniform rule, adopts 
the last stated view which is, con- 
sequently, destined to be the prevail- 
ing one. Section 325 provides that 
a check of itself does not operate as 
an assignment of any part of the 
funds to the credit of the drawer with 
the bank, and the bank is not lia- 
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ble to the holder unless and until it 
accepts or certifies the check. 
CONCLUSION. 

This brings toa close our course 
of study upon the Negotiable In- 
struments Law which was begun in 
the number for June 1899 and has 
been continued each month since. Jt 
is our intention, at the request of 
many readers, to revise the articles 
heretofore published, to bring them 
down to date by reference to the re- 
cent decisions which have been made 
construing many sections of the law, 
and to publish them as a treatise on 
the law of Negotiable Instruments, 
especially designed for the practical 
use of bank officers, clerks and busi- 
ness men generally. As the edition 
of this treatise will be limited, it is 
requested of all who may desire a 
copy of the published work that they 
send early request therefor to the 
Journal that, to some extent, the 
publisher may be guided in deter- 
mining the size of the edition. 


THE LAW OF BANK CHECKS. 


Following the course of study upon the Negotiable Instruments Law, 
we shall, with the next issue, begin the publication of a series of articles 
upon the law of bank checks, which will run through the year 1904 and, 
after conclusion and revision, also be published as a treatise upon this im- 
portant subject. 

There is no one single instrument in the commercial world which has 
such extensive use and concerning which such a variety of questions arise, 
as the bank check. The law of negotiable instruments has, in its main 
rules, been codified in many states; but the detailed rules governing 
bank checks are still to be found, in their infinite variety, hidden in the 
numerous reports of decided cases in every state of the Union, or resting 
in established customs of particular localities. It is our aim to bring out 
these rules and the banking customs, in classified and systematic form, for 
the information and guidance of the banking fraternity in every state, and 
in so doing we shall attempt to present a more detailed body of informa- 
tion concerning checks, available for practical use, than has ever hereto- 
fore been accomplished. 
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CLEARING OUT-OF-TOWN CHECKS. 


INCLUDING A NOTICE OF MR. HALLOCK’S BOOK. * 


. Regulation of check currency. 
>». Function of bank check expanded. 
New York and Boston method of treating 
out-of-town checks. 
. Mr. Hallock’s book. 
Law of out-of-town check collections. 


Conclusion. 


REGULATION OF CHECK CURRENCY. 
N#* in importance to the settle- 
ment of the currency question 
and the enactment of laws providing 
a safeand satisfactorysystem of bank 
currency issue for circulation among 
the people as cash, equally with coin 
and government paper, comes the 
regulation of the great subject of, 
what may be termed, commercial 
papercurrency—the bills of exchange, 
promissory notes and bank checks 
of modern business—which afford a 
medium of payment and settlement 
of the great proportion of trade 
transactions. This regulation in- 
volves, primarily, the establishment 
of correct practices, customs and 
methods of doing business with these 
instruments and, ultimately, their 
sanction and recognition by the courts 
and crystallization into legal rules 

of conduct, judicial or statutory. 
The process of law-building with 
reference to commercial instruments 
comprehends, first, a uniform course 
of dealing with a particular subject 
Clearing out-of-town checks in England and 
the United States. By James C. Hallock, Pub- 

lished by the author at St. Louis, Mo., 1903. 


which becomes a custom; next scrut- 
iny of the custom by the courts in 
a controversy involving its validity 
and binding force and, if recognized 
and sanctioned as not conflicting 
with established legal principles, its 
statement as a legal rule; and, final- 
ly, systematic classification and em- 
bodimént of the various legal rules 
in a statute or code of laws enacted 
by the legislature. The law of nego- 
tiable paper has been thus codified, 
and the code already adopted in 
over twenty states. 

But this code, useful as it is in 
promoting uniformity of rule and pro- 
viding the law in accessible form, 
cannot pretend to be more than a 
codification of the main rules of the 
subject—those rules which have been 
already settled as providing a cor- 
rect law of conduct, or, where two 
conflicting rules or theories have been 
settled upon in different localities, 
adopting that one of the two best 
calculated to prevail and to harmon- 
ize with other settled rules. Aside 
and apart from the rules provided by 
the Negotiable Instruments Law, nu- 
merous detailed matters of procedure 
with negotiable instruments are left 
to be governed by the law merchant 
—the body of rules founded by the 
courts upon the customs of merchants 
—and many of these matters are as 
yet, unsettled and uncertain, not only 
in law but in custom. 

This brings us tothe particular mat- 
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ter we have in view, namely, the col- 
lection of out-of-town checks. 


FUNCTION OF BANK CHECK EXPANDED, 


During the last half century, the 
function of the bank check has been 
largely expanded. Going back to the 
early history of the check, we find its 
use largely, if not wholly, confined 
to the payment of money in the lo- 
cality where both depositor and bank 
were located. Originally, the check 
was drawn payable to bearer only. 
Where payment of money to a dis- 
tant creditor was to be made, the 
bill of exchange was the instrument 
employed,the debtor either purchasing 
a bill drawn upon a foreign point and 
remitting the same to his creditor, 
or accepting a bill drawn upon him 
by his distant creditor. But in the 
progress of affairs, the bank check 
has been made to usurp the func- 
tion of the bill of exchange. Now, 
in addition to the bearer check, we 
have the check drawn payable to 
order, and transferable by indorse- 
ment, and legally recognized as a bill 
ofexchange, with two distinctive fea- 
tures, namely, that it is always drawn 
on a bank or banker, and is always 
payable on demand. An ordinary bill 
of exchange may have a merchant or 
other person for a drawee; and it 
may be payable so many days or 
months after date; but the check, to 
be a check, must always have a bank 
or banker as drawee, and must al- 
ways be payable on demand. Thus 
restricted as to terms (but having 
anything but a restricted use) the 
bank check has come to be recogniz- 
ed in law as a bill of exchange. The 
Negotiable Instruments Law defines 
it as follows: ‘‘ A check is a bill of 
exchange drawn on a bank, payable 
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on demand.” And to-day, the deb:- 
or, who must pay money to his cre¢i- 
tor at a distance, in addition to tie 
older methods of purchasing a bill 
of exchange drawn upon the place 
where his creditor is located, or ac- 
cepting a billof exchange drawn upon 
him by his creditor, adopts the newer 
method, in a great number of cases, 
of drawing a check upon his local 
banker, payable to order of his credi- 
tor, and remitting same to him in 
settlement of hisdebt. The retail mer- 
chant in Galveston, Texas, in Peoria, 
{lls., in Sandusky, Ohio, orin Lebanon, 
Kentucky, who has bought a bill of 
goods from a New York or Philadel- 
phia wholesaler, will mail his check 
to his New York or Philadelphia credi- 
tor drawn upon the bank in which 
he keeps his funds in Galveston, Peo- 
ria, Sandusky or Lebanon, and the 
latter will deposit the check in his 
own bank in New York or Philadei- 
phia, which institution is thereupon 
called upon to collect the money from 
the respective banks in those distant 
cities. 

Thus we have the out-of town check, 
so-called, and unless it is to be done 
away with as an improper medium 
of payment, which seems impossible 
in view of its increasing use, the prob- 
lem before the banking fraternity of 
to-day is, the method of its collection 
and whether or not a charge shall be 
made for such collection. 


NEw YORK AND BOSTON METHOD OF TREAT- 
ING OUT-OF-TOWN CHECKS. 


Two opposing methods of dealing 
withthe out-ot-town check stand prom- 
inent to-day in actual operation in 
this country, in New York and in 
Boston respectively, adopted by the 
clearing house associations in those 
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cities. The New York method aims 
at discouragement of the out-of-town 
check, and provides a scale of charges 
for its collection, graded according 
to locality. The Boston method aims 
at encouragement of this method of 
payment, by collecting such checks 
without charge, and simplifying and 
economizing their collection by the 
extension of the clearing principle, 
(now in use in all the large cities for 
the exchange and collection of checks 
drawn upon banks in the same city) 
to adefined area of out-of-town banks. 
Underthe New York method, the cost 
of collecting out-of-town checks is 
shifted from the city bank, to the 
merchant depositor, who to make him- 
self whole must add it to the price 
of his goods or obtain it otherwise 
from his debtor, else bear the cost 
himself. Under the Boston method, 
the out-of-town bank remits at par, 
there is no collection charge, and the 
labor and expense of forwarding for 
collection, reduced to a minimum by 
the clearing principle, is borne by the 
city bank in which the check is de- 
posited. The advocates of this prin- 
ciple maintain, as we understand, 
that the bank check, no matter in 
what part of thecountry issued, should 
circulate anywhere within our bor- 
ders at par; should be, equally with 
the national bank note, good as a 
debt payer to the man in any state 
at its full face value of 100 cents on 
the dollar, without discount for col- 
lection; that it is to the interests of 
commerce that the utility of the bank 
check, as a circulating medium, be 
thus extended; and that this end can 
be achieved by the extension of 
the clearing principle, as established 
in Boston for the New England area, 
to areas focussed by other commer- 
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cial centers, with certain modifica- 
tions to suit particular conditions, 
until the entire country is ultimately 
covered. 

MR. HALLOCK’S BOOK. 

Mr. James C. Hallock, formerly of 
Boston, now at St. Louis, is an en- 
thusiastic worker along these lines, 
and the latest evidence of his indus- 
try is the publication, at St. Louis, 
of a book upon the subject of ‘‘Clear- 
ing Out-of-Town Checks,” which has 
been given wide circulation by the 
St. Louis Credit Men’s Association, 
the aim and object being to establish 
the principle of clearing out-of. town 
checks in the area of which St. Louis 
is the center. As stated by Mr. Hal- 
lock, ‘‘the special object of this little 
work is to make checks on all banks 
in Missouri and the southwest, as 
good as St. Louis checks. To ac- 
complish this sublime object will re- 
quire the hearty and generous co- 
operation of banks in all this region 
with the banks of St. Louis.”’ 

Mr. Hallock states in the preface 
to his work, that James C. Hallock, 
Sr., his father, devised the plan of the 
New York Clearing House in 1853; 
that in 1898, he, the son, entered 
upon the task of bringing about the 
clearing ofcountry checks, and as the 
result of thirteen months of unre- 
mitting labor, the Boston Clearing 
House, in 1899, began to clear New 
England checks. Encouraged by St. 
Louis banks and merchants, he has 
now taken up the work of establish- 
ing the clearing of out-of-town checks 
in the west, an organized movement 
cf banks and merchants has resulted, 
and a feature of this movement isthe 
publication of the present treatise. 

The work illustrates the economy 
of clearing checks both in cities and 
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throughout extended areas; shows the 
London plan of clearing out-of town 
check on all points in England and 
in Wales; shows that in Sedalia, Mo. 
and some other American cities, the 
clearing principle for out-of-town 
checks has been put into practice for 
certain districts; describes the Bos- 
ton system of clearing New Lngland 
checks and predicts that New York 
will follow in course of time; and then 
outlines a planforSt. Louis. In Lon- 
don, each country bank has a clear- 
ing agent in the city, who receives 
checks from others clearers, forwards 
them, and pays for the checks at the 
clearing house the next day but one 
after receiving them. Unpaid, checks 
are returned, not to London, but di- 
rect to the country bank. In Sedalia, 
Mo. the banks pay for out-of-town 
checks the same day they pass through 
theclearing house, subject toreturn of 
unpaid items. In Boston, the clear- 
ing house, represented by its mana- 
ger, is an agent through which mem- 
bers collect out-of-town checks on 
points in New England not drawn on 
their own correspondents. The coun- 
try bank settles with the manager; 
he with the members. The settlement 
is through the regular morning clear- 
ing on the second pusiness day after 
the checks to be collected are delivered 
at the clearing house and mailed to 
the country banks. 

The Sedalia plan is proposed by Mr. 
Hallock as the proper model for Mis- 
souri and the southwest; to be es- 
tablished in St. Louis, and extended 
to 7,000 banking institutions in Mis- 
souri and adjacent regions, covering 
upwards of one million square miles. 
He says: 

‘St. Louis banks should stopcharg- 
ing for collections on banks that en- 
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ter the system and make their checs 
payable, if desired, at parinSt. Lous; 
and should either prohibit collectio::s 
on banks not entering, or have ¢ 
manager of the clearing-house collec 
checks on non-conforming banks a‘ 
by express when in sufficient amou: 
to be advisable.’”’ He says the n 
jority of banks would come into thie 
system without much pressure and 
the minority could not long resist. 

“* Debiting in St. Louis an out-of- 
town bank one or more days before 
the check arrived at its counter would 
enable it to insist upon and estab- 
lish with its customers remunerative 
relations, offsetting the loss of ex- 
change,now deemed indispensable. The 
debiting would beconditional; subject 
to return of the check if not good; 
and subject to the prior claim of the 
bank’s outstanding drafts and certi- 
fied checks. St. Louis should arrange 
either through St. Louis banks by 
the Sedalia plan or through the mana- 
ger of the clearing house by the Bos- 
ton plan to collect all points in the 
area embraced. All parts of the reg- 
ion would benefit.” 

Mr. Hallock’s work is a valuable 
contribution to clearing house litera- 
ture by reason of its accurate and 
detailed descriptions of the various 
clearing systems in vogue; this in 
addition to its weighty arguments, 
based on accomplished facts rather 
than untried theories, in favor of the 
practicability of the extension of ex- 
isting systems of clearing out-of-town 
checks, to new localities. 


OF OUT-OF-TOWN CHECK COL- 
LECTION. 


THE LAW 

We now approach a subject charac- 
terized by uncertainty, doubt and 
confusion. We have already described 





CLEARING OUT- OF-TOWN CHECKs. 


the general process of law-building 
as Originating in established cus- 
toms, sooner or later recognized by 
the courts and proclaimed as rules 
of law and finally, as with the main 
rules governing negotiable instru- 
ments, classified and enacted by the 
legislatures into a statutory code of 
rules. 

But so far as the collection of out- 
of-townchecks is concerned, the regu- 
lation of the subject from a legal 
standpoint, is at the present time 
most unsatisfactory. 

Concerning the presentment ofchecks 
for payment, the Negotiable Instru- 
ments Law simply provides that they 
must be presented within a reason- 
able time after issue; but the precise 
definition of what constitutes such 
reasonable time is left for the courts 
to determine. The rule of reasonable 
time in which a check, payable at a 
distance, must be presented for pay- 
ment, has thus been declared by the 
courts: 

When a check, payable at a distant 
place, is deposited in a bank for col- 
lection it must be forwarded not lat- 
er than the next day direct to an in- 
dependent agent at the place of the 
drawee, who must present it for pay- 
ment not later than the day follow- 
ing its receipt. 

Now this rule, adhered to by a ma- 
jority of the courts at the present 
day, is about 50 years behind es- 
tablished banking customs of dis- 
tant checkcollections. Unfortunately, 
banking customs are not uniform in 
this matter. They embrace various 
methods of forwarding checks, from 
the method of sending checks direct 
to the drawee to the circuitous method, 
through a chain of correspondents, 
so roundabout, as often to cause the 
check to reach its destination many 
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days later than if sent direct. Both 
of these methods, tested by the above 
rule, have been declared negligent by 
many courts and the collecting bank 
held responsible where loss has re- 
sulted in consequence. In the Jour- 
nal for December 1900, at the re- 
quest of the Boston Clearing House, 
we published a list of the decisions 
which held that sending checks for 
collection direct to the banks on which 
drawn was negligent; also a list of 
cases which sanctioned presentment 
by mail direct to drawee. Coupled 
with those lists we published an ar- 
ticle upon the law of collection of 
out-of-town checks, the synopsis of 
which we here produce :— 

1. The majority of courts hold that 
due diligence requires sending direct 
to an independent agent at the place 
of the drawee for presentment, and 
that 
* (a) sending direct to drawee is 

neglizence; 

(b) sending ina roundabout way 
through correspondents so as 
to reach after the time required 
for direct presentment is negli- 
gence. 

2. A few courts hold that sending 
direct to the drawee is proper. 

3 A few courts admit evidence of 
banking custom either of sending di- 
rect to drawee or in a circuitous way 
through correspondents, to legalize 
what would otherwise be a violation 
of the rule of due diligence; and one 
legislature, (Vermont) has enacted, 
(in 1896 following a decision of the 
Vermont supreme court to the effect 
asstatedin 1 (b) above): ‘In order 
to hold the maker, indorser, guaran. 
tor or surety of any check or draft 
deposited with or forwarded to any 
individual or bank for collection, of 
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owned by any individual or bank, it 
shall be sufficient for said individual 
or bank to forward the same in the 
usual commercial way now in use, 
according to the regular course of 
business, and the same shall be con- 
sidered due diligence in the collec- 
tion of such check or draft.” 

4, The majority of courts, as yet, 
refuse to admit banking customs of 
out-of-town check collection to change 
their rules. 

5. the courts are divided upon the 
liability of a bank for a correspond- 
ent's default, some holding the cor- 
respondent is the agent of the first 
bank, for which the latter is liable; 
others holding that the correspondent 
is the sub-agent of the owner, for 
which the first bank is not liable if 
suitably selected. 

6. Furthermore, there is a differ- 
ence of view as to whether a drawee 


OUR TRADE 

The trade relations between the United States 
and Cuba, present and past, are the subject of 
a document just issued by the Department of 
Commerce and Labor through its Bureau of 
Statistics. The United States imports from 
Cuba have always exceeded in value the United 
States exportsto Cuba. This fact has been due, 
not to a lack of appreciation of United States 
products and merchandise on the part of the 
Cubans, nor yet to a lack of purchasing power 
on their part, but rather to the fact that Cuba 
has happened to be the producer of two great 
staples of commerce and trade which are and 
ever have been in active and almost universal 
demand in the United States, namely, sugar and 
tobacco. If it were not for these staples the 
balance of trade between the United States and 
Cuba would show arecord against Cubainstead 
of against the United States. 

The volume of trade between the two coun- 
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to whom a check is sent, is an agent 
or not. 


CONCLUSION. 


The collection of out-of-town checks 
is yet an unsettled subject. Its fina! 
regulation by the adoption by banks 
of such uniform methods of collec. 
tion as experience demonstrates to 
be the best and most correct, will be 
of great advantage; and following 
this will come in due time prop- 
er legal rules for the government of 
the subject, in place of the existing 
conflict and jumble of law. If the 
courts, loath todepart from old estab- 
lished rules notwithstanding changed 
customs require changed rules, ad- 
here to precedents no longer suited 
to new conditions, legal regulation 
will undoubtedly come, at first hand, 
from the legislative branch of gov- 
ernment. 


RELATIONS WITH CUBA. 


tries and the ratio of imports to exports have 
been subject to many and wide fluctuations, and 
the trade has not been as steadily progressive 
in character as is usual between nations at peac« 
with each other and closely connected in busi- 
ness relations, as, for example, in the case of 
the trade of the United States with the United 
Kingdom or with Germany. 

The total trade between the two countries 
was in round numbers $26,000,000 in 1855, 
$31,000,000 in 1856, $54,000,000 in 1857, and 
only $34,000,000 in 1858. In 1872 it had ad- 
vanced to $80,000,000, and in 1874 to $105,000.- 
ooo (the largest on record), only to recede again 
in 1875 to $80,000,000. In 1878 it declined to 
$68,000,000, in 1882 advanced to $82,000,000, 
and in 1885 fell back to $51,000,000. In 1893 it 
reached $103,000,000, but in 1898 was only 
$24,000,000, and has now, in 1903, crept back 
to $84,000,000. 
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ELASTIC CURRENCY BASED ON BONDS. 


“T he October ‘‘Journal”’ contains a 

plan of Elastic Currency based on 
bonds,by Mr.C.V. Tiers, of Pittsburgh, 
upon which discussion and criticism 
is invited. 

The plan undoubtedly would give 
relief in times of stress, and the 6 
per cent. tax—which is the true es- 
sence of any plan—next to absolute 
security—would compel retirement of 
the currency very soon after issue, 
as such close money periods are gen- 
erally of short duration. If the poli- 
ticians never opened the door wider 
by lowering the tax below the point 
where there would be profit in the 
issues under ordinary conditions, thus 
producing inflation, the cure for many 
of our excesses would be at hand. 

The demerits of the bill suggest 
that as the means at hand for such 
issues are allowed to individuals, cor- 
porations and banks, the privileges 
ought to be limited, so as to pre- 
vent the too buoyant from relying 
on such privileges to pull them out 
if they plunge too far into excesses of 
any kind. The plan suggested in my 
Wisconsin State Bankers’ Association 
address in August last, to issue cur- 
rency in times of stress through the 
Clearing Houses only to Clearing 
House banks practically with the 
same safeguards and tax to drive it 
home has this element, that the con- 
servatism of the Clearing Houses 
would not allow an issue of currency 
unless conditions warrant. Mr. Tiers’ 
plan is much more likely to run into 
an abuse of its privileges and also to 
become a political foot-ball. 


As to the issue of U. S. Govern- 
ment five year 3 per cent. or any 
other rate per cent. bonds inexchange 
for the notes, to my mind the sug- 
gestion is an impractical appendage 
to this bill. 

Why not deposit the relief notes, 
or any othercash with the U. S. Treas- 
urer as soon as pressure for funds is 
over and get your deposited bonds 
back, instead of burdening the Gov- 
ernment with issuing five year bonds 
on whichit will pay interest on money 
it has nouse for,and adds absolutely 
nothing to the measure for relief as 
far as I can see? 

If bonds were issued drawing a 
higher rate cf interest than bonds 
pay in buying in the market, bonds 
would be called for, sold in the mar- 
ket at once for the profit in the trans- 
action, the proceeds be deposited in 
the Treasury and the object of the 
bill would be defeated in that it would 
lock up cash in the Treasury by an 
endless chain repetition of the same 
operationand thus tighten the money 
market instead of relieving it. 

Eliminate the bond issue as entire- 
ly useless, limit the privilege of issu- 
ing currency and the measure of re- 
lief has much merit in it. Only one 
other objectionable suggestion occurs 
to my mind. I advocated practic- 
ally this same plan in an address be- 
fore the Wisconsin State Bankers’ 
Association in 1897. I had some 
doubts then whether or not the pa- 
ternalistic feature of the Government 
coming to the relief of the people in 
this way was justifiable, although 
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meritorious and of vast saving to 
the people in relieving more distress- 
ing conditions. As arule paternalism 
destroys individualism, and destruc- 
tion of individualism destroys human 
progress. For these reasons, if some 
measure along the same lines, which 
are eminently sound and effective as 
relief measures, without the interven- 
tion of the Government could be de- 
vised it would doubtless be preferable. 
It is gratifying that the campaign 
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of education is crystallizing on sound 
lines. May we all hope for a perman- 
ent, effective and sound solution of 
the knotty problem. The. benefits to 
be derived by the whole people are 
incalculable, providing the measure 
of relief acts like a water reservoir. 
Put out the fireand refill again, await- 
ing recurrence oflike conditions, which 
as sure as history repeats itself, will 
come periodically. 


FRAME. 


ee 3 


ELASTIC CURRENCY, AGAIN. 


“Tis with our judgments, as with our watches; none 
Go just alike, yet each believes his own.” 


So with the multitude of currency 
doctorsin the field, their several reme- 
dies for the imaginary complaint of 
a non-elastic currency, noticeable is 
that of Mr. C. V. Tiers in your Oc- 
tober “ Journal,’’ a reply to which 
must necessarily be but a repetition 
of the varied and oft repeated theo- 
ries advanced on the subject. 

To one whose continued experience 
in banking dates prior to the ‘ wild- 

cat’’ currency of 1856-7, the present 
' alarmappears quite unnecessary, and 
the admitted security of the currency 
we have, should lead to much cau- 
tion in regard to opening the door 
to a questionable one. 

We are a selfish people—locally sel- 
fish, as on questions of tariff—and 
are inclined to look upon conditions 
from our own view-point of imme- 
diate surroundings, rather than upon 
the broad country we cover, differ- 
ences of climate, dates of marketing 
produce—North,South, East and West, 
and the unceasing output from our 
mines and our oil fields, which tend 


to balance one with another the de- 
mand forcurrency at different periods. 

The need of an increased currency 
when our cereals are ready for mar- 
ket, is much overestimated, for the 
reason above given, and the facility 
with which money is drawn from 
places least needed, to points where 
more in demand, obviates the stress 
in any particular locality, or stated 
seasons. 

A country so extensive, that while 
its people in one part are using ice 
to keep cool, at the same time others 
are using fuel to keep warm, illus- 
trates thefact that we do not all want 
the same thing at one time,—so with 
the use of paper money. 

Admitting thatit takes more money 
to transact business when the cost 
of labor and material increases; at 
the same time, our circulating cur- 
rency is now more percapita than ever 
before known in any country. Why 
then the incessant cry for more—a 
more “‘elastic’’ currency? Ninety-five 
per cent. of our monied transactions 
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\re conducted without actual cash; 
checks, drafts, etc. furnishing the great 
ulk of interchange. 

It is generally conceded that the 
‘urnishing of a currency legitimately 
belongs to the banks, not to the 
<overnment whose province is more 
to provide laws in regard to the 
quality—the security. 

The laws of trade will regulate the 
quantity, which no legislation can 
ever do, and none of its departments 
should attempt. 

The public is quite too much dis- 
posed to depend upon legislation for 
help in anticipated emergencies,—the 
apprehension of want, before it exists. 

Bills without number are introduced 
every session of Congress to “ im- 
prove the currency’’(?) many of 
which have objectionable features, 
though suited to the time of some 
one’s watch, as that referred to in 
Mr. Tiers’ paper, the title of which 
is enough to condemn it. “ Such 
state, county and municipal bonds 
as may be approved by the President 
of the United States and the Secre- 
tary of the Treasury.”’ 

A conservative view of this power, 
is that such general laws should be 
explicit, without being subject to ap- 
proval of any official, however just 
the intention, yet more or less in- 
fluenced by outside pressure. 

High officials are presumably poli- 
ticians, partisans, and naturally lean 
towards “‘ popular opinion,”’ hence any 
currency laws should clearly express 
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without doubt or ‘subject to ap- 
proval,’’ exactly its privileges and 
its restraints; the words ‘‘or other” 
etc. should be eliminated to prevent 
the ambiguity occasioned by the 
present National Bank Act, under 
which the Honorable Secretary of the 
Treasury construes as admitting mu- 
nicipal bonds for security of National 
Bank notes. 

It is easier to say what should not 
be done than to provide what should 
be, and the indications are that the 
present Congress will wisely conclude 
to let well enough alone. 

It will satisfy the business public 
andcommunity in general, if all circu- 
lating notes issued by banks are based 
upon one uniform security in every 
respect. State Banks if placed under 
the common rules and subject to the 
comptroller of the currency (in re- 
gard to currency alone) might issue 
their notes. 

The retirement of all notes to be 
optional with the issuing bank, as 
such withdrawal would not be made 
when there existed ademand for paper 
money. 

Some latitude should be given be- 
yond that now allowed for the re- 
tirement ofa bank’s circulating notes; 
then,the “asset currency”’and ‘“‘Branch 
Banking ” suggestions would be need- 
less. 

What we have is good, and experi- 
menting on an improvement is a 
dangerous undertaking. 

N. B. Van SLYKE. 





BY CHARLES Z. COFFIN, PAYING TELLER OF THE INDIANA NATIONAL BANK, BEFORE T! 
INDIANAPOLIS CHAPTER OF BANK CLERKS, 


t is not an easy task for a man who 

has been a bank clerk for seven- 

teen years to make a speech or write 
a paper 

Our duties in the bank are not 
calculated to educate us along these 
lines, but as the object of our as- 
sociation is to get us out of ruts 
and to broaden and improve us, I 
undertake the task assigned me. If 
my effort sounds like a schoolboy, I 
have no apology to offer, for in one 
sense I am a schoolboy and hope I 
always will be. That is why I am 
here to-night. 

I am asked to tell something of 
the duties of the paying teller. Let 
me say in the beginning that per- 
sonally I have never been able to fill 
my position at the bank in a man- 
ner entirely satisfactory to myself, 
although I have managed to ‘‘ hold 
down my job” through a term of 
years. I have never been able to 
come up to my own ideals. 

The duties of a paying teller briefly 
told are to pay out the bank’s money 
in a rapid and accurate manner, and 
to protect the bank’s interest in all 
ways, without offending the custom- 
er. To do this in an ideal manner 
takestact, patience, caution and dis- 
cretion. The teller should be a man 
of good judgment, good memory, 
good disposition and a strong con- 
stitution. 

He ought to be physically able to 
stand the strain of a big Saturday, 


without losing his head a minute. 
He ought to be able to wear a smile 
“that won’t come off” (balance or 
no balance) in the evening when the 
smoke clears away. He runs the 
gauntlet, figuratively speaking, from 
the rising of his curtain at 9 A. M. 
tothe pulling down thereof at 3 P. M. 

He is never safe from danger of 
imposition by fraud; caution should 
be his motto; in fact he never knows 
positively when hegoes homeat night, 
that his day’s work has been free 
from error, even though his cash bal- 
ances to a cent. 

He may have paid a forgery that 
won’t show up for a month or more; 
he may have paid a raised check or 
offended a cranky customer that he 
will hear from later. His duties are 
trying on his patience, and if heis a 
good popular fellow when stationed 
at the paying teller’s window, the 
chances are he will get bravely over 
it. As the pitcher in a baseball nine 


_needs the support of the other mem- 


bers of the club, so the paying tel- 
ler needs the cheerful, loyal support 
of the rest of the bank clerks 
Methodical habits in the teller; a 
place for everything and everything 
in its place; a tidy cage; a good 
stock of printed blanks; plenty of 
assorted currency ready, are some of 
the small things that help make the 
day’s work lighter. 
Notwithstanding the fact that care- 
ful, cautious men have generally been 
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stationed at paying tellers’ windows 
of the Indianapolis banks, and no 
doubt they have saved their respec- 
tive banks many losses by their faith- 
ful attention to their duties, they 
have all had their troubles. 

I wish to give a few instances show- 
ing how fraud has been successfully 
worked in local banks. Possibly 
hearing of these frauds may be of bene- 
fit to some of the gentlemen present. 

To be forewarned is to be fore- 
armed. A few years ago a stranger 
presented himself to a firm of loan 
agents in this city and secured a loan 
by giving a note secured by first 
mortgage on a Marion county farm 
which he said he owned. He had 
the deed and abstract of title. The 


farm was owned by one John Smith. 
The man desiring the loan represent- 
ed himself to be Mr. Smith, the own- 
er of the property. 

He was given a check for $1,100, 


payable to John Smith. The facts 
in the case were he was not Mr.Smith 
and did not own the real estate de- 
scribed in the deed. Having procur- 
ed the check, he indorsed the name 
of John Smith on the back, thereby 
committing forgery. Below this in- 
dorsement he signed his own name, 
then presented the check at the bank 
for payment; he was properly iden- 
tified by a responsible citizen, who 
was a neighbor of his, and the check 
was paid. 

In the course of six or eight months, 
the rightful owner of the property 
discovered that the records at the 
court house showed that there was 
a mortgage on his farm which he had 
never placed there. He started an 
investigation which uncovered the 
fraud. The forger was brought in 
and asked for an explanation. He 
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at first feigned innocence, but after 
the facts were laid before him he 
feigned insanity, and was adjudged 
insane. 

This left the loan agent the loser. 
He asked the bank to stand the loss, 
which they refused to do. A lawsuit 
followed, which was stubbornly con- 
tested and finally decided by the Ap- 
pellate Court in favor of the bank, 
thecourt holding that the loan agent 
could not expect the bank to take 
care of his interests, when he him- 
self had failed to do so, though he 
had a better opportunity than the 
bank had for detecting the fraud. 

The bank, however, though it won 
the case, was compelled to bear the 
expense of litigation in two courts. 

A manufacturer in this city had in 
his employ a young German who 
not only had the ability to imitate 
almost any signature, but also the 
disposition when hard pressed forcash, 

He was successful in forging his 
employer's name to a number of 
checks for small amounts, and se- 
curing the cash at a local bank. The 
manufacturer knew of his ability to 
copy signatures and offered to buy 
a local bank president a new hat if 
hisemploye could not write the bank- 
er’s name so that the banker him- 
self could not tell whether or not the 
signature was his own. 

Some time ago a gang of smooth 
swindlers came to the city. In the 
evening after the business mail was 
put in the letter boxes, they went 
down on South Pennsylvania street, 
robbed a mail box and secured some 
business letters containing the checks 
of some responsible business men, 
signed, of course, with genuine sig- 
natures. They removed the names 
of the payees, and the amounts of 
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these checks with a chemical prepara- 
tion, which completely washed off the 
ink. It was then a simple task for 
them to fill in the checks for what- 
ever amount they saw fit and to 
make them payable to whom they 
pleased, or bearer. This they did and 
secured something less than $300.00 
each, from the paying tellers of two 
of the local banks. 

I believe I have shown in the cases 
here related, first, that a teller may 
be called to account when he paysa 
genuine check, even when the last in- 
dorser is properly identified; second, 
that he cannot depend upon signa- 
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Five million dollars a day is a snug sum for 
the people of a single country to realize as the 
sale of the products of their farms, factories, for- 
ests, fisheries, and mines. The exports of do- 
mestic products of the United States in the 
month of October, 1903, averaged more than 5 
million dollars for every day in the month, and 
for every business day in the month averaged 
The total 
exports of the months, as shown by the figures 
of the Department of Commerce and Labor 
through its Bureau of Statistics, amounted to 
$160,370,05y, which would average more than 
5 million dollars for every day in the month and 
practically 6 million dollars for each business 
day in the month. From the port of New York 
alone the exports of the month were $51,867,942, 
or nearly 2 million dollars for each business day 
of the month. 


practically 6 million dollars a day. 


This exportation in October, amounting to 
160 million dollars, exceeds that of any preced- 
ing month in the history of our commerce with 
the single exception of October, 1900, when the 
total was $163,389,680. For the ten months 
ending with October the total exports were 
$1,149,694,933, and for the twelve months end- 
ing with October, the total was $1,422,887,954. 
These totals for ten and twelve months, respec- 
tively, are larger thanin any preceding year ex- 
cept Igor and 1900, in which the ten and twelve 
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ture alone in determining whether or 
not to pay a check; third, that he 
may be in danger when he pays a 
check payable to bearer, even though 
there is a genuine signature affixed. 

You may ask, on what can he de- 
pend? I answer, to be successful re- 
quires experience in dealing with the 
public, knowledge of human nature 
and a keen sense of discrimination. 

I know of no set of rules that can 
govern a teller in paying checks. 
Though he pays a thousand checks 
in a day, each case must he dealt 
with individually and on its merits. 


OCTOBER. 


months’ totals slightly exceeded those of 
present year. 

Imports in October also exceeded those ot 
any preceding October, with the sinple excep- 
tion of October, 


1902. They amounted to 


$81,931,005, or a little over 2% million dollars 


per day. The exports were, as already shown, 
over 5 million dollars per day, thus leaving the 
average total excess of exports over imports 2% 
million dollars per day. The total excess of ex- 
ports over imports for the month of October was 
$78,439,054, or $2,530,292 for each day in month, 
or $2,905,150 for each business day in month.. 

Of this enormous total of 160 millions of ex- 
ports, or 6 million dollars a day for each busi- 
ness day, the largest single item was cotton, 
amounting to 60 million dollars, while the re- 
maining 100 million dollars was divided among 
other farm products, manufactures, the pro- 
The 
high prices of cotton during the past few months 
resulted in a reduction of purchases abroad in 
the earlier months of the year and thus a short- 
age of stocks, and as a consequence the first 
month of the cotton year, October, showed a 
very large exportation of cotton and at unusually 
high prices, the average price per pound for 
cotton exported being 10.1 cents, against an 
average of 8.4 cents in October, 1902; 8.1 cents 
in October 1901; 9.9 cents in October, 1900, 
and 7 cents in October, 1899. 


ducts of the mines, forests, and fisheries. 
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PURCHASE OF COMMERCIAL PAPER FROM NOTE-BROKERS. 


VIEWS OF C, F. 


n an address made before the Ne- 

braska Bankers’ Association last 
month, Mr. C. F. Bentley of Grand 
Island, Neb., presented some well- 
matured views upon the practice of 
country banks which purchase, from 
note-brokers, commercial paper of 
firms in the larger cities, closing his 
remarks with the suggestion that 
the time is now ripe for the organi- 
zation of note-broking companies 
with ample capital that will guaran- 
tee the paper they offer for sale. 

In opening his address, Mr. Bentley 
defined capital as the stored-up pro- 
duct of labor which may be used for 
further production and showed how 
the great enterprises of the day are 
made possible by the use of credit. 
He showed how the local banker is 
the best judge of credits in his own 
locality and if he were to attempt to 
lend his funds to business men in 
a neighboring town he could not 
do it so well, or safely, as the local 
banker in that town. Coming then 
to the larger question of loan of his 
money by the country banker away 
from home, Mr. Bentley’s address 
continued as follows: 


COUNTRY BALANCES IN THE CITIES. 


The practice that the country 
bankers have of keeping reserve and 
exchange balances in the banks in 
the larger cities, results in an accum- 
ulation of funds in these cities avail- 
able for use in the surrounding ter- 
ritory that tends to bring about an 
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equilibrium between supply and de- 
mand in the different parts of the 
country. But there are certain cus- 
toms which seem very firmly rooted, 
that prevent the banks in reserve 
cities from proving as efficient agen- 
cies as they might otherwise be in 
securing and maintaining such an 
equilibrium. One of these is the cus- 
tom of the banks in reserve cities of 
maintaining the rate of interest on 
bank balances rigidly at a fixed 
figure. The question of supply and 
demand does not seem to enter into 
the question of what this rate should 
be; it is the same when call money 
in New York is worth 1 per cent. per 
annum, as if it were worth 1 per cent. 
per diem; it is the same when large 
unused surplus reserves are threaten- 
ing to curtail dividends, as when it 
requires a hard struggle to maintain 
the legal reserve. This rate of inter- 
est being practically uniform and 
inflexible, exerts no influence in at- 
tracting funds to the locality where 
they are needed, or in repelling them 
where they are redundant. 


REDISCOUNTING. 


The unpopularity that attaches to 
the practice of rediscounting bank 
paper, is an obstacle in the way of 
equilibrium between supply and de- 
mand. The fact that banks verging 
on insolvency have often had resort 
to rediscounts to prolong a useless 
existence, has brought the rediscount 
account into disfavor; but if it were 
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customary for good banks, without 
attempting or permitting undue ex- 
pansion, to make an effort to supply 
the legitimate credit wants of their 
community by offering paper, with 
the bank’s endorsement, for sale in 
localities where loanable funds were 
abundant, such a custom would have 
a very strong tendency, it would 
seem, to assist in bringing about 
an equilibrium between supply and 
demand, throughout the entire coun- 
try. I am not urging here that it is 
the duty of banks to attempt to sup- 
ply the wants of their customers 
by rediscounting paper. I am 
simply noting the fact that this 
method of creating and maintain- 
ing an equilibrium between supply 
and demand is not used to any 
such extent as to make it a 
recognized factor in adjusting the 
supply and demand for loanable 
funds. 
CATTLE PAPER. 


Among institutionsfor securing the 
actual mobility of loanable funds, the 
cattle loan company is worthy of 


note. The paper handled by these 
companiesis, theoretically, very near- 
ly the highest type of commercial 
paper. It represents commodities in 
the process of preparation for the 
consumer—commodities destined to be 
consumed at an early date, and thus 
destined to be converted into cash 
which will be available for the pay- 
ment of the paper. It is secured by 
the pledge of the commodities them- 
selves The cattle feeding industry is 
one that underexisting circumstances 
legitimately demands the use of credit 
to a degree that in most localities 
where it flourishes, is largely in ‘ex- 
cess of the ability of the local banks 
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to supply. The paper is not mere'y 
selected, it is endorsed by the loan 
company that negotiates it, a feat- 
ure that distinguishes it from most 
of the commercial paper that is of. 
fered to the country banker. In thie 
majority of cases, full detailed and 
reliable information concerning tiie 
cattle paper can be procured from 
disinterested sources. Where the loan 
company has an adequate capital, 
and is under conservative manage 
ment, it would seem as if this in- 
stitution obviates, theoretically at 
least, the difficulties that confront 
the country bank when it attempts 
to invest its funds away from home, 
by offering the endorsement of a well- 
known name in compensation for the 
incompleteness of the information con- 
cerning the maker. 


COMMERCIAL PAPER. 


When a bank in a metropolitan city 
attempts to invest its funds in an- 
other large city, it has advantages 
that the country bank does not pos- 
sess. It goes without saying that 
the Chicago banker has a knowledge 
of New York affairs, and the New 
York banker has a knowledge of Chic- 
ago allairs, that is superior to that 
which the country banker possesses 
in regard to affairs of business men 
at the nearest countyseat. The abil- 
ity of the city banks to carry loans 
of large amounts makes it profitable 
and desirable for them to spend time 
and money freely in investigating the 
character of the loans offered them. 
City banks, nowadays, are far more 
thoroughly equipped than formerly, 
for investigating not only the credit 
standing of their customers, but the 
credit standing of any whose paper 
they may think of buying. Hence it 
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is that a Chicago bank may be al- 
most as well prepared to pass upon 
certain lines of New York paper as 
it is to pass upon Chicago paper. 
Under such circumstances, the Chic- 
ago bank can lend its money in New 
York almost as safely as at home. 
As a matter of fact, the country 
banker does not go to the nearest 
county seat to buy commercial paper. 
He goes to the city, where he ex- 
pects to find commercial paper of a 
much higher grade than that which 
he gets at home. He is content with 
a lower rate of interest on the city 
paper than he gets on home paper, 
because he thinks the quality is su- 
perior. He looks over his bills re- 
ceivable, and sees that perhaps not 
one of his local customers is worth 
$100,000; but the paper he has 
bought of the note broker is against 
a man who is supposed to be a mil- 
lionaire. He looks over the lot of 
little pieces of paper that fill up his 
pocketbook, take up his time, and 
cause him trouble and worry when 
they are overdue; then he looks at 
the one clean, neatly written note for 
$10,000 that he hasjust bought at the 
note broker’s,and thinks how much less 
labor is involved in handling the one 
large note, thanthe many small ones. 
Then he looks over his local paper 
again, and wonders how much of it 
will be paid in case the money mar- 
ket tightens up. Trade in A’s line 
has been light, he says, and A will 
not be ready to pay. B has to be 
carried from New Year’s till Christ- 
mas; he is good, but his capital is 
too small. B will not be able to 
pay. C has just been making some 
fresh investments withthe funds orig- 
inally intended to pay his note; C 
will not pay. And so on, through the 


alphabet. Then he looks at the 
$10,000 note against the millionaire, 
and thanks his stars that he does 
not even have to ask for payment of 
this note—that all he has to do is 
to forward the paper to his corres- 
pondent for collection, and it will be 
paid without fail, at maturity 

If the country banker could know 
all the facts, he would probably find 
that the minor defects that attach 
to his local paper, attach also, in 
no slight degree, to the paper offered 
by the note broker. One marked dif- 
ference there will be: if the maker of 
the note broker’s paper is alive and 
solvent, he will be prompt in meet- 
ing his obligations. In the country, 
too often the solvent man thinks that 
his solvency is a valid excuse for fail- 
ure to pay promptly. In the note 
broker’s list, the country banker finds 
very little of what is sometimes call- 
ed ‘‘ trade paper’’—paper given by 
the purchaser of commodities and en 
dorsed by the seller, representing the 
value of commodities, that, through 
subsequent sales, and ultimate con- 
sumption, will provide a fund for the 
payment of the paper. The bulk of 
the paper in the list will probably be 
in pieces of $5,000 or $10,000—notes 
thatform parts of the sum total that 
the note broker procures from coun- 
try banks for his clients. A great 
part of this paper will be strictly one 
name paper, making no pretence of 
offering any other security than that 
of the borrower’s name. Such paper 
simply represents an unsecured loan. 


TWO-NAME PAPER. 


Another part will consist of nomi- 
nally two-name paper. This is paper 
which some member of a firm or some 
officer or stockholder has endorsed 
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for his firm or corporation. Some- 
times the endorser’s means are all 
invested in his firm or corporation, and 
at other times he is a man of large 
outside means. Whether such paper 
is actually entitled to be classed as 
a two-name paper, depends on wheth- 
er the endorsing officer is a man of 
means independent of his investment 
in the concern for which he endorses. 

Occasionally one will find offered 
side by side the paper of A, en- 
dorsed by B, and the paper of B 
endorsed by A. A has become pos- 
sessed of B.’s note for $10,000, and 
by some strange chance B has be- 
come possessed of A.’s note for a like 
amount, and both parties are making 
simultaneous efforts to dispose of 
their holdings to the country banker. 

A part of the paper offered by the 
note broker will appear to be act- 
ually two-name paper. There will be 


no apparent connection between the 


makers and endorsers, and nothing 
will indicate that the endorsers are 
accommodation endorsers, except 
perhaps the fact that the paper is 
given in even amounts, as if given 
for a loan, and not for odd amounts, 
as if given for an invoice of goods. 

Another part (a small one) will 
be secured by pledge of collateral of 
apparently substantial value. 

An examination of paper offered 
in several recent note brokers’ lists, 
with a view of classifying it, gives 
the following result: 

One-name paper 

Two-name paper, the second name 
apparently being that of an 
othcer or partner 

Two-name paper, where the en- 
dorser on one piece appears as 
maker on the other, and vice 
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Two-name paper, where there is 
no apparent connection be- 
tween makers and endorsers, 
but where the paper is in even 
sums of $5,000, or multiples 


Two-name paper for odd sums, 
that appears to be given in 
settlement for invoices 


Secured by collateral of appar- 
ently substantial value 


Evidently the great bulk of paper 
offered on these lists is either 
name paper, or paper with accom- 
modation endorsers. Evidently, too, 
in the great majority of these cases, 
the transaction sought to be con- 
summated is not the sale of ‘trade 
paper,” but the negotiation of loans 
from the country bankers to the 
clients of the note brokers. 

The risk attendant upon the mak- 
ing of such loans is much reduced by 
the fact that the city correspondent 
of the country banker will very often 
help him select the paper he buys. 
This, of course, is a distinct advan- 
tage, as it gives him the benefit of 
the superior knowledge of his city 
correspondent. In most cases the 
note brokers themselves are men of 
experience, integrity and _ ability. 
Very often they have sufficient con- 
fidence in the paper they sell to buy 
it with their own money, and to hold 
it until they find a purchaser Many 
note brokers have carried on their 
business for years, to the perfect 
satisfaction of their customers, and 
have accumulated fortunes in the 
business; and although these for- 
tunes are not pledged for the pay- 
ment of the paper they negotiate, 
yet the fact that they have been 
successful wins for them well-deserved 
confidence. 


one- 
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[hese facts must, not, however pre- 
vent the country banker from exam- 
ining the paper carefully, learning 
iis trne character and applying to 
it the same tests that he would 
apply to paper offered him by his 
local customers. 


MOTIVES OF BORROWERS. 


The motives that lead a borrower 
to place his paper in the hands of 
note brokers, rather than to discount 
it with his banker, may be various, 
and should be taken into account in 
considering the desirability of the 
paper. It may be that he can get 
lower rates through the note broker 
than his banker will give him; it 
may be that he wants to use a 
larger discount line than his banker 
will give; it is even within the bounds 
of possibility that his banker may 
be glad to see his discount line re- 
duced and the paper transferred to 


the pocketbook of some other banker. 
And this may happen while the borrow- 
er is rated well and deemed solvent. 


\hen a competitor’s customer 
comes to the country banker and 
applies for a loan, the country 
banker’s first thought is ‘‘ Why does 
he come to me?” Anxious as he 
is for business, he wants to be sure 
that nothing has occurred to render 
the applicant’s business undesirable 
before he makes the loan. The same 
question should be asked before lend- 
ing a stranger, who comes to you 
through the note broker, with an 
application for an unsecured loan. 

Not very long ago I was sitting in 
the smoking compartment of a sleep- 
ing car, with two gentlemen, one 
a banker from Illinois, the other, 
a manufacturer from Indiana. The 
conversation of the banker drifted 
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on to the subject of commercial 
paper. He had bought paper against 
a manufacturer in another town, a 
few hundred miles away. The broker 
spoke well of it, the commercial 
agencies’ statements revealed no 
weak points; but before the paper 
matured, the maker failed. The 
banker felt that he had used ordin- 
ary precaution in buying the paper, 
but he felt, also, as other bankers 
have at times had occasion to feel, 
that it was not always an easy 
matter to pick out the best paper 
on a note broker’s list. As we were 
talking the matter over, the Indiana 
man joined in the conversation. He 
said that he was located in a small 
town in Indiana; that the wants of 
his factory were largely in excess of 
the ability of the local banks to 
supply; that he was consequently 
compelled to go to the note brokers 
with his paper. He told us that he 
appreciated the difficulty the bankers 
had in corroborating the information 
they obtained concerning paper 
bought of the note brokers. He 
said that as far as he was concerned, 
he would be glad if it were possible 
to pay an auditing company or some 
other institution a good fee to audit 
the books of his company, in such 
a way as to give the public, and 
especially his note brokers, the bene- 
fit of exact, detailed knowledge as to 
the assets and liabilities, and the 
profit and loss account of his com- 
pany. In some such way he thought 
he ought to be able to establish his 
company’s credit. He knew that his 
company was in excellent condition; 
he knew that it was entitled to the 
best of credit; he knew the limita- 
tions of his local bankers, and he 
realized the difficulty of placing a 
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statement of his affairs before other 
bankers in such form and with such 
corroborative evidence as to com- 
mand their confidence and respect, 
and to open up for him the discount 
line that he thoroughly believed his 
company was entitled to. 

Does it not seem as if the Indiana 
man was right? Does it not seem as 
if the country banker, when asked to 
make unsecured loans through note 
brokers, should have the strongest 
possible corroboration of the state- 
ment of the prospective borrowers or, 
failing that, should he not have good 
security for his loan? 

I am inclined to think that, as a 
rule, thecountry banker should aban- 
don the practice of lending money to 
thenote brokers’ clients on one-name 
paper, leaving the handling of such 
paper to banks located in the same 
place as the borrower is located, for 
the reason that the borrower’s home 
bankscan investigate and watch such 
paper very much better than the coun- 
try bankercan. But whatever policy 
the country banker may adopt, the 
necessity of securing an equilibrium 
between the redundancy and defi- 
ciency of loanable funds in different 
parts of the country, will always ex- 
ist. Infact, the economic welfare ofthe 
country depends, in no small degree, 
on at least approximately securing 
and maintaining such an equilibrium. 

The thought that suggests itself to 
my mind most forcibly in connection 
with this subject, is that our customs 
and our credit organization with ref- 
erence to these matters, are capable 
of improvement. I have already re- 
ferred to the inflexibility of the rate 
of interest paid by banks in reserve 
cities, on country bankers’ balances. 
This custom is certainly illogical, and 
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it seems as if a change might affor: 
relief in many instances. But obstacl« 

apparently insurmountable seem t» 
stand in the way of any change i 

this respect. 

A moreextensive resort to the prac- 
tice of rediscounting paper between 
banks, would help to restore the equili- 
brium between localities where there 
was a redundancy, and those where 
there was a deficiency of loanable 
funds. A line of apparently choice 
Eastern mercantile paper has recently 
been offered to Western banks at seven 
per cent. The makers of this paper 
are apparently willing to pay the note 
broker’s commission, in addition to 
the seven per cent. interest. If this 
paper is as choice as it appears to 
be—and I have no reason for think- 
ing otherwise—it might safely be dis- 
counted by the maker’s regular bank- 
ers, and by these banks offered for 
rediscount wherever surplus funds 
could be found. But for the preju- 
dice that exists against rediscounts, 
I know no reason why such a practice 
would not be safe and conservative. 

The Cattle Loan Company, witha 
paid-up capital of its own, is lending 
its funds to feeders and selling their 
paper with the company’s endorse- 
ment. Why should not the country 
banker require the endorsement of the 
note broker on paper he buys of him? 

It seems to me that the time is 
ripe for the change that was effected 
in England many years ago, to be 
carried out in thiscountry. The Cat- 
tle Loan companies have shown us 
the way. Let us hope for the speedy 
organization of ‘“‘note broking” com- 
panies, withamplecapital, officered by 
men of mature experience in the busi- 
ness, that will not be afraid to en- 
dorse paper that they ask us to buy. 
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BANKING LAW. 


T= Department embraces all the newly decided cases ot importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding anv case published herein will be furnished on application. 


LOST CERTIFICATE OF DEPOSIT. 


Payment and cancellation—Constitutionality of statute foreclosing outstanding cer- 
. tificate. 


In re Cook, New York Supreme Court, Appellate Division, Third Department, 
September 9, 1903. 


A certificate of deposit issued by a bank, 
payable with interest if left six months, is 
not due until demanded, and the statute 
of limitations does not begin to run until 
payment is demanded. 

Where such a certificate, issued in 1885, 
is alleged to be lost or destreyed, and the 
one to whom issued, or his assigns, applies 
to the court, under Chapter 451, Laws 
1899, as amended by Chapter 503, Laws 
igor, for an order cancelling the certifi- 
cate, and releasing a bond given to secure 
its payment, foreclosing the claim of any 
other person thereto, and releasing the 
bank from further liability thereon, such 
application will not be granted, for, in so 
far as the statute affects lost certificates, 
issued before the act took effect, it is un- 
constitutional, as impairing the obligation 
of contracts. 


Appeal from Special Term, Montgom- 
ery County. 


Application by Jacob C. Cook, as ad- 
ministrator of the estate of Clarissa Cook, 
deceased, for the cancellation of a certif- 
icate of deposit and for the release of a 
bond given to secure payment thereof. 
From an order granting the application, the 
National Spraker Bank appeals. Re- 
versed. 


This proceeding is taken under chap- 
ter 451, p. 923, of the Laws of 1899, as 
amended by chapter 503, p. 1243, of the 
Laws of 1901. The petition is made by 
Jacob C. Cook, as administrator of the 
estate of Clarissa Cook, deceased, and 
shows the following facts: Upon the roth 
day of October, 1885, the National Sprak- 
er Bank, of Canajoharie, N. Y., issued, 
for value received, to Clarissa Cook, a 
certificate of deposit, dated on that day, 
for the sum of $5,400. Thereafter said 
certificate was lost or destroyed, and the 
said Clarissa Cook was declared a luna- 
tic, and Jacob Cook, the petitioner, was 
appointed the committee of her person 
and estate. As such committee, said 
Jacob Cook demanded the payment of 
the said certificate, and the said Cook, 
together with one Josiah Snell and one 
Alfred W. Shull, duly made, executed, 
and delivered a bond of indemnity, con- 
ditioned to save the bank harmless against 
all loss from said certificate of deposit. 
Thereupon the said bank paid the amount 
of said certificate of deposit to Jacob C. 
Cook, as the committee of said Clarissa 
Cook. Thereafter, in 1894, the said 
Clarissa Cook died, and the petitioner 
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was appointed as admiristrator of her 
estate. In January, 1900, Josiah Snell 
died, and executors were appointed of his 
will, who were made parties to this pro- 
ceeding. The prayer of the petitioner 
is for an order declaring the said certif- 
icate null and void, and for the release 
of said bond of indemnity and of the ob- 
ligors thereof; and that for that purpose 
an order may be made directing the pub- 
lication of a proper notice, as required by 
the statute, and that such proceedings 
may be had as required by law, and an 
order finally made declaring such certif- 
icate null and void. Notice of this appli- 
cation was duly served upon the bank, 
and over the objection of the bank an 
order was made directing the publication 
of the notice required by the statute above 
referred to, and thereafter a final order 
was made declaring said certificate null 
and void, and releasing said bank from 
all liability thereon, and cancelling any 
claim the bank might have upon the bond 
or undertaking given by the said Snell 
and Shull. From this final order, as well 
as from the intermediate order which 
directed the publication of the notice 
pursuant to the statute, the National 
Spraker Bank of Canajoharie has ap- 
pealed to this court. 


Smitu, J. The rigut of the appellant 
to question this order upon appeal seems 
apparent. The statute requires the bank 
to be made a party to the proceedings, 
and by the order entered the security held 
by the bank has been discharged. Against 
such an order the bank hasa material in- 
terest to defend. 

Nor need we consider whether this 
statute was intended to affect past trans- 
actions. It will hardly be questioned 
that it would have such effect, unless it 
took away vested rights. The sole ques- 


tion, therefore, for our consideration is 
upon the appellant’s challenge of the 
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Statute as an unauthorized exercise 
legislative power. 

There is a practical agreement betwe 
counsel as to the general rules by whi 
the validity of a statute is to be dete:- 
mined. That the obligation of contrac:s 
cannot be impaired is the plain direction 
of the constitution. On the other han: 
that a statute of limitations may be pr 
scribed when none before existed, or that 
an existing statute of limitations may be 
modified by an act reducing the time 
within which an action may be brought, 
is not questioned, provided only that a 
reasonable time be left after the passage 
of the act within which an action may be 
brought. The respondents’ claim is to 
the effect that this statute is, in its nature, 
a statute of limitations, while the conten- 
tion of the appellant is that the statute 
goes further, and impairs the obligation 
of its contract. 

By the certificate of deposit in ques- 
tion the appellant agreed to pay to the 
order of Clarissa Cook $5,400, with in- 
terest, if left six mouths. It is not claim- 
ed that this makes a demand note which 
is due at once, or within a reasonable 
time, so that the statute of limitations 
runs. It has been heid, and it must be 
conceded, that, apart from the statute in 
question, this paper might well be held 
for such a length of time as the holder 
might choose, during which time it would 
bear interest, and until the presentation 
of the same the obligation does not be- 
come due, and the statute of limitations 
does not begin to run, See Payne v. 
Gardiner, 29 N. Y. 146; Cottle v. Marine 
Bank, 166 N. Y. 58. In the case last 
cited, Landon, J., in writing for the 
court, speaking of a certificate of deposit 
says: 

‘* But in this case the paper requires 
demand upon a specified condition, name- 


ly, ‘to his [the depositor’s] order here- 
on,’ and the demand must correspond 
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with the obligation of payment, and that 
requires presentation of the certificate to 
the bank, properly indorsed, unless the 
bank should waive the indorsement.” 


If a statute were passed making the 
bank liable upon such a paper without 
demand, its effect as a material modifica- 
tion of the contract would hardly be 
questioned. To addto the contract, as 
has been attempted by this statute, a 
requirement that under certain conditions 
the holder of the paper must present his 
paper to the bank under penalty of a for- 
feiture of his contract, seems to me no 
less a modification of the contract made 
by the parties; and I am unable to see 
any principle of law upon which the Legis- 
lature can be claimed to hold this power 
to alter a contract made. 

This statute has in it no element of a 
statute of limitations. Upon the publi- 
cation of the notice as required by the 
statute, the holder of the certificate is 
bound to present his certificate to the 
bank. If he does su present the certif- 
icate, he is not required to receive pay- 
ment thereon, nor is it declared that it 
shall become due, from which time the 
statute of limitations begins to run. He 
is simply required to hold up his hand 
and say, “I have this certificate,” and 
for failure to do this, although he has 
had no actual notice of the order made, 
his contract is rescinded, and he has no 
claim under a contract for which he has 
paid a full consideration. Nor should 
the court hesitate to declare this statute 
void by reason of a single hardship in a 
particular case. Thousands of certif- 
icates are held by women, to whom the 
notice contemplated by the statute would 
never come, but whose property might be 
confiscated by unscrupulous assignors, 
who might swear that the certificate had 
been lost, and get from the bank the 
money that in truth belonged to the 
real holder of the certificate. The as- 


signee of a certificate might go to Europe 
for a four-months trip, and come home 
to find his property confiscated. 

The only case cited by the respondents 
immediately bearing upon the question 
here argued is the case of Vance v. Vance, 
108 U. S. 514. It has been provided by 
the Civil Code of Louisiana that the prop- 
erty of a tutor (guardian) was tacitly 
mortgaged in favor of a minor as security 
for his administration. The Constitution 
of Louisiana, adopted in 1868, provided 
as follows: 

‘““No mortgage or privilege shall here- 
after affect third parties unless recorded 
in the parish where the property to be 
affected is situated. All tacit mortgages 
and privileges now existing in this state 
shall cease to have effect against third 
persons after 1 January, 1870, unless duly 
recorded. ‘The General Assembly shall 
provide by law for the registration of all 
mortgages and privileges.” 

Upon the 8th of March, 1869, the legis- 
lature of Louisiana enacted the necessary 
legislation to carry out the provision of 
the state Constitution. This provision 
of the Constitution was thereafter chal- 
lenged by a minor who had become of 
age on the ground that it took from him 
a security, thereby impairing the obliga- 
tion of his contract with his tutor. The 
Supreme Court there held that it in no 
way destroyed the contract between the 
minor and the tutor; that it was simply 
a recording act,: making the secret lien 
void as against those who dealt with the 
tutor without knowledge thereof; and 
the court there followed prior authorities 
in the same court which authorized the 
enactment of recording acts affecting ex- 
isting contracts for the protection of 
bona fide purchasers dealing with a party 
without knowledge of the secret lien. 

The act in question, however, is not for 
the protection of bona fide purchasers. 
The reasoning upon which the constitu- 
tional provision in the case cited was 
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justified by the court isin no way appli- 
cable to the case at bar. A party has 
lost the evidence of his right to recover, 
The penalty to the loser is no greater 
than if the money itself had been lost. 
I can find no justification in public 
necessity for the act in question. 

It may be argued that the statute pro- 
vides for the recovery upen lost paper 
by a requirement that a bond may be 
given, and that the statute in question is 
no more an impairment of the obligation 
of a contract than the statute providing 
for the recovery upon a lost note. But 
the right to recover upon a lost instru- 
ment upon the giving of indemnity does 
not rest upon the statute. The right has 
always existed in a court of equity to pro- 
vide for the saving of the rights of the 
owner of a lost instrument by the giving 
of indemnity. In Rowley v. Ball, 3 Cow. 
303, the right was recognized in a court 
of equity, but was denied to a court of 
law, and the statute was enacted for the 
sole purpose of giving toa court of law 
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the same power to allow a recovery 
existed without the statute in a cout 
of equity. See 2 Rev. St. (1st Ed.) p. go, 
pt. 3, c. 7, tit. 3, $§ 75, 76, and note of the 
revisors found in volume 3 of the Seco 
Edition of the Revised Statutes, p. 73>. 
See, also, Throop’s Code, § 1917, and his 
note. ‘The statute in question offers no 
indemnity to the party whose rights are 
abrogated. It attempts to divest the 
owner of such a certificate of his property 
upon a condition not named in the con- 
tract, in clear contravention, as I think, 
of the rights guaranteed to him by the 
state and federal Constitutions. The 
question here arises upon a certificate is- 
sued before the passage of the statute 
hereia discussed. An entirely different 
question might arise upon a certificate 
issued after-its passage, upon which it is 
unnecessary here to express an opinion 

The order should therefore be reversed. 

Final order reversed, with costs. All 
concur, except CHESTER, J., who dissents, 
and KELLOGG, J., not voting. 


LIABILITY OF INDORSER IN TEXAS. 


Vitrovitch v. Kleinecke, Court of Civil Appeals of Texas, June ro, 1903. 


The Revised Statutes of Texas, 1895, 
art. 304, provide that the liability of an 
indorser of a negotiable note may be fixed 
without protest by suing the maker be- 
fore the first term of the county or dis- 
trict court to which suit can be brought 
after the right of action accrues, or by 
suing at the second term and showing 
good cause for not suing at the first 
term. In this case it is held that where, 
after the maturity of a note, there was 
not sufficient time to obtain service for 
the February term of court, and suit was 
brought at the April term, such suit was 
sufficient to charge an indorser, as the 
April term, under such circumstances, 
would be held to be the first term after 
the cause accrued. 


Further held that the fact that there 
was not sufficient time in which to obtain 
service for the February term was a suffi- 
cient excuse for the bringing of the suit 
at the April term, though such term should 
be held to be the second term after ma- 
turity of the note. 

Further held that where a builder, in 
order to obtain a contract, procured a 
loan to be made by plaintiff todefendant, 
and the note securing the loan was exe- 
cuted to the builder as payee, who im- 
mediately indorsed the same to plaintiff, 
he was not an accommodation indorser, 
but an indorser for value, and liable as 
such, 





LEGAL DECISIONS, 


NOTE OF CORPORATION. 


|'romissory note signed in name of corporation and by president and secretary—No pre- 
sumption of officers’ authority to bind corporation—Holder must prove authority. 


Gould v. W. J. Gould Co., Supreme Court of Michigan, October 6, 1903. 


A promissory note was signed in the 
name of a corporation and by its president 
and secretary. In an action on the note 
against the corporation, 

Held: Mere proof that the note was 
signed by the president and secretary of 
the corporation is not sufficient to entitle 
the holder to a recovery. The president 
and secretary will not be presumed to 
have authority to execute commercial 
paper, and in the absence of further proof, 
the burden is not shifted to the corvora- 
tion to prove its non-liability upon the 
obligation. 


Error to the circuit court for Wayne 
county, R. E. Frazer, judge. 


Action by Lona M. Gould against W. 
J. Gould Co. Plaintiff had verdict. De- 
fendant brings error. Reversed and new 
trial ordered. 


MontTGOMERY, J. ‘he defendant is a 
corporation, but the record does not dis- 
close the purposes of its organization. 

The present action is based upon a 
promissory note of $4,000, purporting to 
be signed: 

“W. J. Gould & Co., 
C. H. Gould. 
L. F. Thompson.” 


The defendant filed an affidavit deny- 
ing the execution of the note and deny- 
ing that the defendant had any benefit 
from the consideration of the same. On 
the trial the plaintiff proved that the sig- 
nature: ‘*W, J. Gould & Co.” was made 
by C. H. Gould and that he was presi- 
dent and L. F. Thompson was secretary 
and treasurer of the corporation at the 


date of the note. There was no showing 
that any consideration passed to defend- 
ant nor that the president and secretary 
were held out as having authority to 
make notes nor that they were by any 
action of the directors authorized in this 
instance to make the note in question. It 
was objected that the authority of these 
officers to make the note was not shown 
and that as a consequence the execution 
of the note by the corporation was not 
proved. The note was, however, receiv- 
ed in evidence against defendant's ob- 
jection and this ruling presents the prin- 
cipal question in the case. 

The general rule is that the president 
of a corporation has no implied power 
to bind the corporation by his signature 
to commercial paper and that this power 
is not presumptively greater in the presi- 
dent and secretary. Am. & Eng. Enc. 
L. 2nd Ed.859. See also Clark & Mar- 
shall on Corporations, Sec. 701; Cook 
on Corporations, 4th Ed. 716. 

It istrue that the authority to trans- 
act business of this character may be im- 
plied where it is shown either that the 
president has been held out as having 
charge of the business and as author- 
ized to perform such an act on behalf of 
the corporation as that in question or 
where the corporation is shown to have 
received and retained the benefits of the 
transaction. See Thompson on Corpora- 
tions, Sec. 4623. So where the instru- 
ment is under the seal of the corporation 
a presumption arises that it was execut- 
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ed by authority. Ibid. It is also true 
that where there isevidence showing that 
the president of a corporation is engaged 
in managing a business, such powers will 
be ascribed to him as are requisite in the 
conduct of the business of the character 
involved. See Ceeder vs. Lumber Co., 
86 Michigan, 541 ; Hirschaan vs. Railway 
Co., 97 Michigan, 384. But the ruling of 
the circuit judge in the present case ap- 
parently rests upon the idea that the 
president and secretary are presumed to 
have authority to execute commercial 
paper and that proof that commercial 
paper was signed by them shifts the bur- 
den of proof upon the defendant. We 
think this holding cannot be sustained 
upon authority. The only Michigan case 
tending to support this ruling is Iron 
Works vs. Bresnahan, 60 Michigan, 332. 
But in that case it appeared that, not only 
was the mortgage in question signed by 
the secretary and treasurer and president, 
but that the mortgage was agreed upon 
and assented to by all the directors and 
stock-holders of the company assembled 
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together and the mortgage was drafte 
and executed in their presence. T! 
case, therefore, did not rest upon an 
presumption of authority. 

We are cited to the case of Patterso 
vs. Robinson, 116 N. Y., 193, in whic 
language is used apparently sustainin,: 
the ruling of the circuit judge in th 
present case. But from the examinatio 
we have been able to give the subje 
that case would appear to stand alon 
and for an understanding of the New York 
rule should be compared with Bank vs 
Church, 127 N. Y. 361. 

In what we have said above we by no 
means imply that the court will not take 
judicial notice of the usual powers of cer- 
tain officers of particular corporations, 
such as bank cashiers. But the ruling be- 
low cannot be sustained on any such pre- 
sumption. The execution of the note in 
question was not sufficiently proved; the 
other questions presented are not likely 
to arise on a new trial, 

Judgment is reversed and a new trial 
ordered. ‘The other justices concurred. 


GUARANTEED CERTIFICATES OF DEPOSIT. 


Michigan Trust Co., et al v. City of Red Cloud, Supreme Court of Nebraska, July 3, 1903. 


A bank issued certificates of deposit, 
which were guaranteed by its directors, 
and secured by trust deeds given by the 
guarantors and a stockholdez on their in- 
dividual property; the guarantors giving 
trust deeds to secure the payment of the 
certificates. A petition filed by a hold- 
er of one of the certificates for the fore- 
closure of the trust deed given by the 
stockholder alleges that the plaintiff re- 
covered a judgment at law against the 


bank, and that an execution issued there- 
on has been returned unsatisfied. Held, 
that such allegation does not relieve the 
plaintiff of conforming tothe requirements 
of section 850, Code Civ. Proc. tgor, re- 
quiring a petition for foreclosure to state 
whether any proceedings at law have been 
had for the recovery of the debt secured 
by the instrument sought to be fore- 
closed. 
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LIABILITY OF PLEDGEE AS STOCKHOLDER. 


California Banks—Liability of Stockholders—Pledgee of stock, appearing on books as 
stockholder, not exempt unless notice of pledge appears on books of corporation. 


Hurlburt, etal. v. Arthur, et al., Supreme Court of California, September 3, 1903. 


In an action by depositors of the Union 
Savings Bank of San Jose to enforce the 
liability of defendants, as stockholders, 
the latter appearing as such upon the 
books of the corporation, though in fact 
holding the stock as pledgees, 

Held: The California statute which ex- 
empts pledgees of stock from stockhold- 
ers’ liability by providing that ‘‘ stock 
held as collateral security does not make 
the holder a stockholder,” is not avail- 
able as an exemption from liability of 
those who appear on the books as_ stock- 
holders, but are in fact not owners of 
stock but hold it merely as collateral se- 
curity, unless notice of the relation as 
pledgee appears upon the books of the 
corporation, 


Department 2. Appeal from Superior 
Court, Santa Clara Co,; A. L. Rhodes, J. 


Action by B. G. Hurlburt and others 
against Eliza J. Arthur and others. From 
a judgment in favor of plaintiffs, defend- 
ants appeal. Affirmed. 


Lorican, J. The plaintiffs, as deposi- 
tors of the Union Savings Bank of San 
Jose, bring this action against the de- 
fendant Miller for his proportionate lia- 
bility, as a stockholder thereof, under 
section 322 of the Civil Code. The case 
was tried in the lower court on an agreed 
statement of facts, from which, ‘as far as 
it is pertinent to this appeal, it appears 
that the said bank, prior to 1896, and con- 
tinuously up to January 30, 1899, was a 
corporation, organized under the laws of 
this state, and engaged in the business of 
banking in the city of San Jose, Santa 


Clara county, with a capital stock of 
$1,000,000, divided into 10,000 shares, 
all of which were, at least three years 
prior to said January 30, 1899, subscribed 
for, issued, and outstanding; that on said 
January 30, 1899, said bank became in- 
solvent; that between April 19, 1897, and 
January 3, 1899, a large number of per- 
sons deposited in said bank sums aggre- 
gating $143,481.35, which have never 
been repaid, and their claims for which 
were prior to the commencement of this 
suit properly assigned to the plaintiffs; 
that said bank kept a book known as the 
** stock transfer book,” in which it kept 
a record of all stock, the names of the 
stockholders, a statement of every trans- 
fer of stock, the date thereof, and by and 
to whom made, and such other books and 
records provided for by law and the by- 
laws of said bank. That said books show 
that there was issued to the defendant 
Henry Miller in his individual name, on 
Aprii 19, 1897, a certificate for 70 shares 
of the capital stock of said bank; that 
said 70 shares of stock were previously 
held by one George T. Dunlap, who on 
that day transferred them to said Miller; 
that said transfer of said stock was regu- 
larly entered in the transfer book and 
upon the stock ledger of said bank. That 
while said Miller so held said certificate 
of stock in his individual name, as shown 
by the books of the bank, which were ac- 
cessible to all stockholders, depositors, 
and creditors, he held the same in fact as 
collateral security for the payment of a 
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debt due him from said Dunlap; that 
there is nothing on the books or records 
of said bank to show that Miller was 
holding it as collateral security, and that 
the plaintiffs did not know, prior to the 
answer of Miller filed in this action, that 
he so held it. Judgment was entered in 
favor of plaintiffs against defendant Mil- 
ler, and he appeals. 

The only question presented on this 
appeal is whether in this state one who, 
upon the books of a banking corporation, 
appears as a stockholder, may show, to 
escape his statutory liability to its credit- 
ors—depositors in this instance—that he 
was not in fact the owner of the stock, 
but held it merely as collateral security. 

The solution of this question will de- 
pend upon the construction to be given 
certain sections of the Civil Code bear- 
ing upon the subject. Section 32: there- 
of, with reference to stockholders in a 
banking corporation, reads: 

‘*Every corporation doing a banking 


business in this state must keep in its 
office, in a place accessible to the stock- 
holders, depositors and creditors thereef, 
and for their use, a book, containing a 
list of all stockholders in such corpora- 
tion, and the number of shares of stock 


held by each, * * * ‘The entries on 
such book shall be conclusive evidence 
against each director and stockholder of 
the number of shares held by each.” 


The other section (Civ. Code, § 322) 
is found in the general law governing cor- 
porations, and, in as far as it is applicable 
to matter under consideration, provides: 


“ The liability of each stockholder is 
determined by the amount of stock or 
shares owned by him at the time the debt 
or liability was incurred; and such liability 
is not released by any subsequent trans- 
fer of stock. The term ‘ stockhoider,’ as 
used in this section, shall apply not only 
to such persons as appear by the books 
of the corporation to be such, but also to 
every equitable owner of stock, although 
the same appears on the books in the 
name of another; * * * and also to 
every person who has advanced the in- 
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stallments or purchase-money of stock i: 
the name of a minor, so long as the lat 
ter remains a minor; and also to ever) 
guardian, or other trustee who voluntar 
ily invests any trust funds in the stock 
* * * Stock held as collateral secu 
rity, or by a trustee, or in any other rep- 
resentative capacity, does not make the 
holder thereof a stockholder within the 
meaning of this section, except in the 
cases above mentioned, so as to charge 
him with any proportion of the debts or 
liabilities of the corporation; but the 
pledgor or person or estate represented 
is to be deemed the stockholder, as _res- 
pects such liability.” 

It will readily suggest itself that the 
only difficulty in the case lies in constru- 
ing and applying the phrase “except in 
the cases mentioned,” found in that part 
of the section exempting those holding 
stock as collateral security, or in repre- 
seitative capacities from the general lia- 
bility of stockholders. Appellant con- 
tends that these excepted cases are to be 
found in the previous portion of the sec- 
tion defining the term “ stockholder,” and 
apply only to equitable owners and _ per- 
sons advancing the purchase price for 
minors, and to guardians or trustees vol- 
untarily investing trust funds, who in 
terms are there declared to be stockhold- 
ers and liable as such. It is only natural 
that appellant should make this conten- 
tion, because, if the only other case in 
which that section defines a stockholder 
and delares his liability, viz., where he 
appears on the books of the corporation 
as such, is embraced in the exception, it 
is the end of appellant's claim of immu- 
nity. This exigency, however, affords no 
reason why such limited construction 
should prevail. On the contrary, as the 
contention is a concession that the ‘‘ ex- 
cepted cases” apply to all but one class 
of persons, which the section itself de- 
fines as stockholders, it is a persuasive 
reason why, as these latter persons are 
also embraced in the definition, they 
should also come within the exception. 
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It will be observed that the first part 

f the section itself defines who are 
‘‘ stockholders” and liable as such, and 
declares them to be those who appear on 
the books of the corporation as such; also 
equitable owners, investors for minors 
and guardians, and trustees voluntarily in- 
vesting trust funds. In all such casesthe 
law itself stamps them as stockholders, 
leaving no room for question as to their 
relation to the corporation, or as to their 
liability to creditors. It then declares 
that holders of stock as collateral security, 
and in representative capacities, are not 
liable as stockholders, ‘‘except in the 
cases above mentioned,” which are obvi- 
ously the cases where, as indicated, the 
law has in terms declared them to be 
such. 

This is not only the rational construc- 
tion to be put on the section, but it was 
doubtless the intention of the Legisla- 
ture to make persons liable as stockhold- 
ers whenever they appeared to be such 


on the face of the corporations books. 
Motives of public policy would suggest 
such legislation and the fundamental idea 
inspiring it would be to afford the great- 
est protection to creditars of a corpora- 
tion, and to the highest extent secure 


them against loss. A creditor dealing 
with a corporation can have no assurance 
of its financial responsibility except such 
as he gathers from the examination of the 
stock register to ascertain who its stock- 
holders are; and the Legislature intend- 
ed, as this was the only practical way in 
which the creditor could obtain informa- 
tion, to make the stockholder responsible 
to him to the extent and in the capacity 
his relation to the corporation appeared 
from the inspection of its books. It was 
a very easy matter for the appellant in 
this case, as it is equally so for persons 
holding stock as collateral security in 
any case, to have the record of the cor- 
poration show his exact relation to the 


743 


stock upon the corpcrate books. And, as 
far as the validity of a pledge of stock is 
concerned, that could legally exist inde- 
pendent of any transfer upon the books 
of the corporation from the pledgor to 
the pledgee. Spreckles v. Nevada Bank, 
113 Cal. 277. As the pledgee might show 
what the real transaction was upon the 
books of the corporation, the law has 
fixed as a penalty for his failure to do so 
a responsibility to the same extent that 
would follow had he in fact been the 
owner of the stock, and appearing as 
such upon the stock register. And we 
can understand how tke necessity for 
showing the true relation in which stock 
of a corporation is held would be parti- 
cularly applicable in cases of bank de- 
positors, where the principal, if not the 
only, reliance a depositor may have for 
the return of his money is upon the finan- 
cial responsibility of its stockholders; 
and he can only ascertain that responsibil- 
ity by an inspection of the list of the 
stockholders as disclosed by the books 
of the bank. If, as contended by appel- 
lant, one who appears upon the books of 
the bank asa stockholder is not within 
the exception in the section, but may re- 
lieve himself of all responsibility to de- 
positors by showing that he holds the 
stock as pledgee, we would have this con- 
dition: that while, upon the face of the 
books, the stockholders would consist of 
persons financially able to meet any pos- 
sible claims, yet in truth they would be 
but nominally so, and in reality represent 
undisclosed, embarrassed stockholders, 
from whom the depositor would be com- 
pelled hopelessly to look for payment, al- 
though he became a depositor solely upon 
the responsibility of the stockholders as 
exhibited by the books. It is no answer 
to say that this same condition of things 
might exist if the books showed that these 
apparent stockholders were in reality 
pledgees of the stock. The vital difference 
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is that in the first instance the depositor 
is misled by an apparent financial re- 
sponsibility; in the second, he is aware of 
the true condition of things, and can gov- 
ern himself accordingly. 

The reason for this rule of liability is 
aptly stated by the court in Magruder v. 
Colston, 44 Md. 357, speaking of an un- 
disclosed pledgee on the corporate books: 

‘* The reason for this is obvious. The 
stock stands on the books of the bank in 
his name, and he is thus held out to the 
public as a shareholder, and persons deal- 
ing with the bank have no means of 
knowing the nature of the contract under 
which he holds the stock, and havea right 
to presume and are led to believe that he 
is the absolute owner of it; and it is but 
fair to presume that they deal with the 
bank upon the faith and credit of parties 
thus appearing as stockholders. Stock- 
holders are those who appear on the books 
of the bank as owners of shares, and who 
are entitled to manage its affairs; and 
they can only throw off the liability inci- 
dent to that relation by transferring the 
stock. Until this is done, they continue 
to be stockholders within the meaning of 
the banking act. If we depart from the 
terms of the law, and inquire into the 
equities which may exist between the 
stockholders and third persons, it cannot 
fail to embarrass creditors in seeking a 
remedy for the wrongs which have been 
done by the corporation. If creditors 
must look beyond the legal title as ex- 
hibited by the books of the bank they 
can never know against whom to pro- 
ceed.” 

As to the construction which is to be 
placed upon these sections of the Code 
we are aided in a very large measure by 
the construction which the Supreme 
Court of the United States has placed 
upon almost identical sections in the na- 
tional banking act. Section 5210 of the 


Revised Statutes [U.S. Comp. St. 1901, 
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p. 3498] provides that national bank 
shall ‘‘keep at all times a full and cor 
rect list of the names and residences o 
all stockholders in the association anc 
the number of shares held by each, in th: 
office where its business is to be transact 
ed. Such list shall be subject to the in 
spection of all the shareholders and cred- 
itors of the association.” By _ section 
5152 [U. S. Comp. St. rgor, p. 3465} 
thereof it is provided that ‘‘ persons hold- 
ing stock as executors, administrators, 
guardians or trustees shall not be person- 
ally subject to any liability as stockhold- 
ers.” It will be thus observed that the 
recited sections are in the main very simi- 
lar to our own, and the Supreme Court 
in construing them has uniformly held 
that the books of the bank are conclusive 
in actions brought by creditors as to who 
are stockholders thereof. In Pauly v. 
State L. & T. Co., 165 U.S. 620, it is 
said: * Manifestly one if not the princi- 
pal, object of this requirement [listing] 
was to give the creditors of the associa- 
tion, as well as other authorities, infor- 
mation as to the stockholders upon whom, 
if the association became insolvent, will 
rest the individual liability of its con- 
tracts, debts, and engagements. It is 
true that one who does not in fact invest 
his money in such shares but who, al- 
though receiving them simply as collat- 
eral security for debts or obligations, 
holds himself out on the books as a true 
owner, may be treated as the owner. 
* * * If, as between creditors and 
the persons assessed, the latter is not 
held bound by that representation, the 
list of shareholders required to be kept 
for the inspection of creditors and others 
would lose most of its value.” In Ander- 
son v. Phila. Warehouse Co., 111 U. S. 
479, itis said: ‘‘It is well settled that 
one who allows himself to appear on the 
books of anational bank as an owner of 
its stock is liable to creditors as a share- 
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iolder, whether he be the absolute owner 
or pledgee only.” Germania National 
bank v. Case, 99 U. S. 628. And the 
general rule upon this subject is that, in 
the absence of an express statute to the 
contrary, the liability to pay calls and to 
respond to creditors in the event of in- 
solvency of the corporation attaches to 
the holder of the legal title to the stock, 
and the courts will not look beyond the 
registered shareholder, nor inquire under 
what equity he holds; and so one who 
takes stock as collateral security, and 
has it transferred to himself and so regis- 
tered on the books of the company, will 
be liable to the creditors. Cook on Stock 
and Stockholders, §$ 247, 253; 3 Com. 
on the Law of Cor. (Thompson), $§ 3192, 
3194, 3213; Rosevelt v. Brown, 11 N. Y. 
156; Davis v. Essex Baptist Soc. 44 Conn. 
585; Sherwood v. Ill. Tr. & Sav. Bank, 
195 Ill. 118; Holyoke Bank v. Burnhan, 11 
Mass. 183; Pullman v. Upton, 96 U. S. 
330; Wheeiock v. Kost, 77 Ill. 296. Some 
of these cases cited have reference to 
claims of non-liability by persons who 
were in fact trustees, although they did 
not so appear upon the books of the com- 
pany. They were, nevertheless, held 
liable, and the same reasoning which 
would apply in such cases is equally ap- 
plicable to persons claiming exemption 
from liability as pledgees under our sec- 
tion of the Code, because anv immunity 
from liability which is there given to 
trustees is equally extended to pledgees. 
They both stand upon the same legal 
plane in this respect. 

We are satisfied from these authorities 
that, while the holder of stock as collat- 
eral security is entitled to an exemption 
from liability as to the creditors of the 
corporation, that exemption can only be 
availed of where it appears upon the face 
of the books of the corporation that he 
holds such stock in pledge; but that 
where, from the books of the corporation, 


‘from the corporation. 
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he appears to be a stockholder, and there 
is nothing to indicate that he holds the 
stock as pledgee, or in any other capacity 
than as owner thereof, he will be held 
liable to creditors from the position he 
thus assumes upon the books, and will not 
be permitted to show that he is in fact 
simply a pledgee of the stock. As to him, 
the books of the corporation are conclu- 
sive. Baines v. Babcock, 95 Cal. 503. 
The appellant has cited us to three 
authorities from three different States— 
Maryland, Missouri and New York—and 
a decision from the Supreme Court of the 
United States, in. which these various 
State decisions are cited. In none of 
those states was there any section of the 
Code similar to ours in its definition: of 
a stockholder and the extent of his liabil- 
ity ; nor, upon their examination, do they 
seem to be we!l considered cases. In one 
of them— Matthews v. Albert, 24 Md. 527 
—the statement that a person appearing 
upon the books of a corporation as a 
stockholder may show that he held the 
stock simply as collateral security is the 
mere arbitrary declaration of a conclu- 
sion. No authorities are cited to sustain 
it, and no reasons are given showing why 
it is reached. Main reliance, however, 
is placed upon the decision from the 
Supreme Court of the United States — 
Burgess v. Seligman, io7 U. S. 20—in 
which, as above said, the State authorities 
are referred to. In this latter case, how- 
ever, the defendant held stock directly 
He held it in trust 
as security for money advanced, and the 
stock transfer book of the company 
showed that the stock was ‘‘held in 
escrow” by him. The court held that 
the plaintiff had actual notice and knowl- 
edge of the manner in which defendant 
held the stock; that he had derived a 
benefit from the transaction between the 
corporation and Seligman ; and further 
found that, if the stock had not been 
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issued to the defendant, it would have 
remained in the treasury of the corpora- 
tion, and hence the plaintiff would have 
been no better or worse off. The pecu- 
liar conditions surrounding that case seem 
to have actuated the decision of the court 
in behalf of the defendant. It certainly 
does not present the same case as where 
a party appears upon the books of the 
corporation, absolutely as a stockholder, 
and endeavors to defeat that situation as 
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against a creditor who is not advised tha: 
he held any other relation to the corpora 
tion than such as the corporate book 
disclosed. 

We are satisfied that, from the authori- 
ties and for the reasons suggested, the 
judgment of the lower court was right. 
and it is affirmed. 


We concur: 
LAND, J. 


Beatty, C. J.; McFar- 


SURETY’S OBLIGATION AS AFFECTED BY CASHIER'S STATEMENT. 


First National Bank of Hancock v. Johnson, Supreme Court of Michigan, July 8, 1903. 


A note was executed to the bank by 
one Kirkpatrick, as principal debtor, and 
was signed by defendant Johnson as ac- 
commodation maker or surety. The 
money on the note was advanced by the 
bank to Kirkpatrick. Subsequently the 
note was renewed by another note, signed 
by the same parties. The bank sued 
Johnson on the note and obtained judg- 
ment. On appeal, this judgment is affirm- 
ed, the following contentions by Johnson 
in denial of his liability, being held un- 
tenable. 

1. The note was payable ‘‘ to the order 
of William Condon, cashier at First Na- 
tional Bank, Hancock, Mich.” It was 
never indorsed by Condon, but the evi- 
dence showed he was the bank’s cashier 
and acted for it in the transaction. John- 
son contended that under these circum- 
stances, suit could not be brought in the 
bank’s name. This contention is held to 
have no force. 

2. Johnson offered testimony tending 
to prove that when he signed the original 
note, the cashier informed him that Kirk- 
patrick owned property to the value of 
$1o,coo, and that he ‘‘took no risk” in 
signing it. He contended this made a 


case for consideration of the jury, and 
that the court erred in directing a ver 
dict against him. The supreme court 
holds this is sufficiently answered by say- 
ing that there was no evidence, either in- 
troduced or offered, tending to show that 
Kirkpatrick was not worth $10,000 at the 
time the note was signed; and that the 
statement that Johnson ‘‘ took no risk” in 
signing the note had no effect upon the 
obligation he incurred by signing it. 

3. Johnson urged a want of considera- 
tion; but the payment of the money to 
Kirkpatrick is held to constitute a legal 
and sufficient consideration for Johnson's 
promise. 

4. Johnson contended it was the duty 
of the bank, when the renewal was signed, 
to inform Johnson of the bank’s know- 
ledge of Kirkpatrick’s changed financial 
condition—that he had lost his property— 
and that failure to do so was fraud. The 
court holds this contention is sufficiently 
answered by saying that Johnson was 
under a !egal obligation to pay the origi- 
nal note, and he was in no way damnified 
when he satisfied that obligation by giv- 
ing another of the same character. 











LEGAL DECISIONS. 


“I 
> 
~l 


LIABILITY OF CORPORATION AS BANK STOCKHOLDER. 


Corporation holding stock in insolvent state bank—Liable as stockholder, notwith- 
standing stockholding beyond its powers. 


Hunt v. Hauser Malting Company, Supreme Court of Minnesota, July 24 1903. 


1. While a state court is bound by the 
decisions of the United States Supreme 
Court as to the powers of national banks, 
the application of such decisions to a 
state bank, in a case brought in the state 
courts, is to be determined by state de- 
cisions. 

2. Where a corporation of this state, 
organized for the manufacture of malt, as 
well as to buy and sell grainand brewing 
implements, purchased bank stock and 
held the same a number of years as an 
investment for profit, its acts in this res- 
pect were unlawful and beyond the au- 
thority of the power conferred upon it by 
its articles of incorporation. 

3. But, after having received dividends 
for a number of years upon its stock 
investment with the knowledge of all 
the stockholders, the malting company is 
estopped from asserting its ultra vires 
acts, in purchasing the stock, in a suit to 
recover a stockholder’s liability under 
chapter 272, p. 315, Laws 1899, brought 
by the receiver of a bank which had be- 
come insolvent. 


(Syllabus by the Court.) 


Appeal from District Court, Ramsay 
County; Brill, Judge. 


Action by William F. Hunt, receiver of 
the Allemania Bank, against the Hauser 
Malting Company. From an order sus- 
taining a demurrer to the complaint, plain- 
tiff appeals. Reversed. 


Lovety, J. This appeal is from an 


order sustaining a demurrer to the com- 
plaint in an action brought by the receiv- 
er of the insolvent Allemania Bank under 


the statute (Laws 1899, p. 315, Cc. 272). 
The plaintiff alleged that defendant was 
a corporation, the general nature of 
whose business was ‘‘the manufacture 
and sale of malt, buying and selling hops, 
barley, and other grains * * * and 
dealing in * * * theutensils, appara- 
tus, implements, articles, and materials 
used by brewers in equipping and operat- 
ing breweries and * 
plies.” 

Defendant demurred upon the ground 
that the complaint did not state facts 
sufficient to constitute a cause of action, 
which was sustained upon the authority 
of California National Bank v. Kennedy, 
167 U. S. 362. In this case the Supreme 
Court of the United States reversed the 
decision of the Supreme Court of Cali- 
fornia in Kennedy v. Cal. Savings Bank, 
1o1 Cal. 495. The state court held that 
the California National Bank was estop- 
ped to assert the doctrine of ultra vires 
in its favor when sought to be charged 
asa stockholder in the California Savings 
Bank, because it not only purchased and 
held its stock but had received dividends 
thereon. Upon a review of the decision 
of the state court, the federal tribunal of 
last resort decided that an investment in 
the stock of another banking concern 
was beyond its power and unauthorized, 
and that the participation in the benefits 
derived therefrom did not prohibit the 
purchaser from asserting immunity from 
liability as a stockholder. While an ef- 
fort was made on the argument of this 


* * brewery sup- 
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case to distinguish the decision in the 
federal tribunal from the case at bar, we 
agree with the learned trial court that it 
is not easy to do so; but we are not pre- 
pared to hold that we are bound to fol- 
low the rule laid down in Cal. Nat. Bank 
v. Kennedy, supra, without reference to 
our own decisions or those of other res- 
pectable courts which have adopted a 
contrary view; for, as was recently very 
pertinently said by the Supreme Court of 
Wisconsin in passing upon the question 
here involved, in considering the diver- 
sity of opinion between its own decision 
and the rule in the Kennedy Case: ‘‘ This 
court would unquestionably be bound to 
follow the holding of the Supreme Court 
of the United States as to the powers of 
national banks—this is strictly a federal 
question — but on the other hand, upon the 
question of the ettect or application of 
such holding as a defense in a given case 
properly brought in the state courts, this 
court may properly follow its own decis- 
ion, even when differing from the decis- 
ion of the federal court. Such questions 
are not federal questions.”” Security Bank 
v. St. Croix Power Co. (Wis.) 94 N. W. 74. 
It is not disputed in this case that under 
the articles incorporating defendant it 
was not authorized to purchase or deal in 
the stock of the Allemania Bank, al- 
though it was conceded that but for this 
violation of its chartered obligations by 
defendant the stockholder’s assessment 
was properly made, and that a private 
person would have been responsible upon 
the statutory liability under the facts set 
forth in the complaint. It is within the 
allegations of the challenged pleading 
admitted by the demurrer that the Alle- 
mania Bank stock was purchased by de. 
fendant in 1890, and during a subsequent 
period of 13 years prior to the commence- 
ment of this action defendant treated it 
as an investment, and held it as its prop- 
erty, upon the expectation of benefits to 
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be derived from such holding, durin 

which time it remained on the books « 

the bank as a part of its assets, with th 

knowledge and consent of all its stock 

holders. It also appears from the com 

plaint that six semiannual dividends wer 

paid the defendant before the Allemani 

Bank became insolvent, which were re 
tained, thereby diminishing the corporat: 
property of the bank, which otherwis« 
might have been appropriated in liquida- 
tion of claims against it, through defend 

ant now seeks to assert its own illegal 
acts to relieve itself from the responsibil 
ity which the law in express terms im 
poses upon all stockholders. 

It would follow, where the illegal act is 
not inherently wrong, though malum 
prohibitum, that, unless upon no just 
or equitable consideration should defend- 
ant be estopped from asserting its mis- 
conduct in violating its charter duties 
when the rights of third parties and the 
public intervene or become affected there- 
by, the strongest reasons which equity and 
conscience would suggest should prevent 
it, after availing itself of the substantial 
advantages it had derived from its in- 
vestment, from repudiating the liability 
sought to be imposed. 

Assuming, as we must, that the defend- 
ant had no right to purchase the stock, it 
was open to the stockholders to repu- 
diate such action when they heard of it, 
or for the state to interfere; but under 
the allegations of the complaint these acts 
were adopted and ratified by defendant’s 
officers and stockholders, and we are un- 
able to find any good argument, resting 
upon just considerations of fair play and 
common honesty, which should relieve it 
from the burdens it would have incurred 


but for its own wrongful conduct. It was 
held by this court in an early case that a 
corporation is a being created by law, 
and has properly no authority but such 
as is conferred upon it, expressly or by 
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mplication, by the law of its creation, 
et it may become legally bound to ob- 
serve and perform contracts which it had 
no authority to enter into. The ends of 
iustice may require, as in this case, that 
the corporation which has exceeded its 
powers should be estopped by its own 
acts from pleading, in defense of its as- 
sumed obligations, that they were ultra 
vires. Auerbach v. Le Suevr Mill Co., 
28 Minn, 297. This view is further recog- 
nized and enforced in subsequent cases 
in this court, which would seem to justify 
the claim of the receiver in his attempt 
to apply the rule of estoppel against 
the attempt of defendant to relieve itself 
of the liability sought to be enforced in 
this action. Central B. & L. Association 
v. Lampson, 60 Minn. 422; Erbv. Yoerg, 
64 Minn. 465; City of Fergus Falls v. Fer- 
gus Falls Hotel, 80 Minn. 165. 

We therefore deem it our duty to hold 
upon the facts well pleaded in the com- 
plaint in this action, which are admitted 
by the demurrer, that the defendant must 


PREFERENTIAL PAYMENT 


be held to be estopped from denying its 
statutory liability to contribute to the 
liquidation of the debt of the insolvent 
bank upon the distinctive ground that it 
could not avail itself of the advantages 
which it derived thereby and, when the day 
of misfortunearrived, shirk the responsibil- 
ity which it voluntarily assumed. ‘To al- 
low it to do so would seem to encourage 
the execution of a fraud and sanction a 
wrong opposed to the well-considered 
adjudications of this court and the high- 
est behests of natural justice. 

The decisions are not in harmony upon 
the views we are compelled to adopt, and, 
after a careful examination of the grounds 
upon which the decision in Cal. National 
Bank v. Kennedy, 167 U. S. 362, are 
predicated, we are constrained to adhere 
to our own settled policy upon the sub- 
ject, which is supported by authorities of 
the highest weight and respectability. 

Order overruling demurrer is reversed, 
and cause remanded. 


BY INSOLVENT IN OHIO. 


National Bank of Commerce, et al v. Gettinger, Supreme Court of Ohio, May 19, 1903. 


In this case, the court holds that a cred- 
itor who receives payment from his debtor 
while such debtor is insolvent, and makes 
such payment in contemplation of insol- 
vency, or with a design to prefer such 
creditor to the exclusion of others, or 
with a design to hinder, delay or defraud 


creditors, cannot be compelled to surren- 
der such payment for the equal benefit of 
all creditors under sections 6343, 6344, 
Revised Statutes Ohio, even though an 
assignment made by such debtor be filed 
within ninety days after such payment. 
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CHECK FOR GAMBLING DEBT. 


The Washington statute which makes void, notes and bills, the consideration fo: 
which is money won by playing an unlawful game, except in the hands of inn 


cent purchasers, construed to invalidate not only a check given by A to B f 


i 


money won before the check is given, but equally a check given by A to B { 
money, which after the giving of the check, is won by B from A. 


Ash v. Clark, Supreme Court cf Washington, Jvly 30, 1903. 


Ash sued Clark to recover the amount 
of two checks for $1,000 and $500 given 
by Clark to Green and by Green trans- 
ferred to Ash. Clark gave Green the 
checks and received money and chips, 
which he lost in a gambling game with 
cards. The trial court instructed the 
jury that the checks were void between 
Clark and Green, and could not be en- 
forced by Ash if he took them knowing 
of the circumstances and consideration 
under which they were given, but if he 
was an innocent purchaser for value, he 
could recover. 

The jury found in Clark's favor. Ash 
appealed the case. The supreme court, 
reviewing the case, affirms the judgment. 

Concerning the invalidity of the checks 
between the original parties the court said: 

* is a check issued for money advanced 
for the purpose of gambling, where the 
payee wins the money, void between the 
parties? Section 7267, 2 Ballinger’s 
Annot. Codes and St. is as follows: 


All notes, bills, bonds, mortgages, or 
other securities, or other conveyances, 
the consideration for which shall be 
money, or other things of value, won by 
playing at any unlawful game, shall be 
void and of no effect as between the par- 
ties to the same and all other persons, ex- 
cept holders in good faith without notice 
of the illegality of such contract or con- 
veyance. 


‘*The appellant (Ash) argues that the 
statute must be strictly construed; that 


since it denounces contracts and securit) 
given for money after it has been won, 
but does not denounce such contracts and 
security for money advanced before it 
has been lost, the statute therefore does 
not apply to money lost after the con- 
tract or security has been given. It is 
true that the statute must be strictly con- 
strued, but it is also true that a reason- 
able construction must be given.+ The 
statute says all bills, the consideration for 
which shall be money won by playing at 
any unlawful game, shall be void. Money 
cannot be won at any unlawful game un- 
til it is lost by the loser. Where the 
winner takes a promissory note for money 
from the loser after the money is lost, he 
is certainly within the terms of the stat- 
ute. Where he takes a check under the 
same circumstances there is no difference. 
Both are void and within the statute. If 
one advances money upon a promissory 
note, and then wins the money, the note 
certainly is for money won; it is given 
for money lost. ‘The same is true of a 
check. Whether it is won before or 
after it is advanced, is immaterial; the 
result is the same, and no reasonable dis- 
tinctioncan be made. These checks were 
for money won by Green from Clark. 
The fact that Green took the checks be 
fore the money was lost by Clark made 
the checks no less obnoxious to the stat- 
ute than if Green had credited Clark 


during the game, and subsequently taken 
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the checks for the money won. The re- 
sult wag the same. Upon these facts the 
hecks were certainly void as between 
‘lark and Green. ‘The subsequent prom- 
se of Clark to pay them to Green or to 
iny other person with notice of their in- 
validity would not make them valid.” 

Concerning the rights of the purchaser 
of the checks from Green, the court holds 
that the following instruction to the jury 
correctly stated the law: 

“The checks in suit were invalid in 
the hands of Green, the original holder 
thereof, and if the plaintiff at the time 
he claims to have purchased them, knew 
the circumstances under which and the 


consideration for which they were given, 
he cannot recover and your verdict must 
be for thedefendant. On the other hand, 
if you find that at the time the plaintiff 
claims to have purchased these checks, 
he cid not know the circumstances under 
which they were given nor the considera- 
tion for which they were given—in other 
words, that he was an innocent purchas- 
er in good faith—then your verdict must 
be for the plaintiff for the full amount.” 

The supreme court finds no error in 
the record and are convinced that the 
verdict of the jury in favor of the defend- 
ant, was correct. The judgment is there- 
fore affirmed. 


ACCEPTANCE OF FREE PASS BY NOTARY PUBLIC. 


People v. Wadhams, Court of Appeals of New York, October 6, 1903. 


This was an action by the people 
against Frederick E. Wadhams to re- 
move him from his office as notary public 
for having accepted and used a free pass 
from the Wagner Palace Car Company, 
in violation of article 13, § 5 of the Con- 
stitution. 

The decision of the New York court 
of appeals, affirming a judgment for the 
people, is as follows: 

We held in People v. Rathbone, 145 
N. Y. 434, that a notary public isa public 
officer within the meaning of the provis- 
ion of Const. art. 13, § 5, prohibiting a 
public officer or a person elected or ap- 
pointed to public office under,the laws of 
this state from receiving from any person 
or corporation, or making use of,.‘‘ any 
free pass, free transportation, ” etc.; and 
necessarily, therefore, the conclusion was 
reached in that case that, the defendant 
having received and made use of a free 
pass over a railroad, the people could 
maintain an action against him to have 
his office adjudged to be forfeited. 


The difference between that case and 
this one is that the pass received by 
Rathbone entitled him to ride upon the 
lines of the corporation issuing the pass, 
while in this case the defendant paid his 
fare, but occupied a seat in a palace car 
belonging to another corporation, and did 
not pay for it, but instead presented to 
the conductor a pass issued by the Wag- 
ner Palace Car Company in the name of 
defendant, entitling him, without charge, 
to accommodations in the palace or sleep- 
ing cars of that company running over 
any railroad in New York state. Ac- 
commodations of this kind have come to 
be regarded as a necessity by a consider- 
able portion of the traveling public, and, 
rather than not have the benefit of such 
accommodations, a substantial percent- 
age of the traveling population pay for 
the privilege of enjoying them. We 
hold—and we think argument is not 
needed in support of the proposition— 
that a public officer who accepts the privi- 
lege of riding in a palace or sleeping car 











752 THE BANKING 


accorded to him by a pass such as was 
issued in this case, accepts a free pass 
and free transportation, within the mean- 
ing of that portion of section 5 of article 
13 of the Constitution which reads as fol- 
lows: 


“No public officer, or person elected 
or appointed to a public office, under the 
laws of this state, shall directly or in- 
directly ask, demand, accept, receive or 
consent to receive, for his own use or 
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benefit, or for the use or benefit of ar 
other, any free pass, free transportation 
franking privilege or discrimination i 
passenger, telegraph or telephone rates 
from any person or corporation, or mak 
use of the same himself or in conjunctio 
with another.” 

It follows that the judgment oustin: 
defendant from his office as notary pul 
lic should be affirmed, without costs. 


SET- OFF. 


Partnership deposit in bank—Partner’s individual note to bank cannot be set oi! 
against firm’s deposit, upon failure of bank. 


Kroll et al vs. Union Trust Co., Receiver, Supreme Court of Michigan, June 30, 1903 


A note given a bank for a loan, the 
money being used by the borrower to 
purchase an interest in a partnership, 
cannot be set off against the partnership 
deposit where the bank becomes insolvent. 


Appeal from the Circuit Court for Wayne 
County in Chancery, J.W. Donovan, Judge. 


Petition of Elijah Kroll et al against 
Union Trust Co., Receiver of the City 
Savings Bank. From the decree entered, 
petitioners appeal. Affirmed. 


Hooker, C. J. The defendant is re- 
ceiver in a proceeding instituted by the 
State Commissioner of Banking to wind 
up the affairs of an insolvent bank, in 
which a co partnership, comprising the 
three appellants, had a balance upon 
deposit, when the bank ceased doing 
business. They filed this petition in that 
proceeding, asking that the defendant be 
required to set off against, and deduct 
from the balance aforesaid, the amount 
of a promissory note held by the bank, 
which was made by one of the petitioners, 
Mayer Davis. He signed the note, Mayer 
Davis & Co., that being the name under 


which he was doing business at the time 
It is his claim that he and his co- petitioners 
had purchased a stock of drygoods and 
needed $500, and that he was authorized 
by them to borrow it for the firm, and 
that the reason for not giving it in the 
firm name was that one Simon, the in- 
dorser, would not indorse for E. Kroll & 
Co., but would for Mayer Davis. 

The cashier did not know this, but was 
told that this money was to buy goods for 
E. Kroll & Co., who would deposit the 
money received from the sale of said 
goods, with the bank, and when the 
note should become due, the same would 
be paid from said money so deposited. 
Petitioner’s counsel maintain that this 
arrangement made E. Kroll & Co., the 
debtors of the bank, and that the note 
was collateral, and, therefore, the firm 
was éntitled to have the obligation applied 
in reduction of their deposit. 

On the other hand, the receiver claims 
that Davis borrowed this money, that he 
was not then a member of the firm, but 
expected to be, if he obtained and put 
into the concern this money, and that the 
transaction did not create an obligation 
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against the firm, which the bank could 
have enforced, and therefore it was not a 
proper subject of set off, under the rule 
that a debt of the individual co-partner, 
cannot be set off against a firm demand. 
It is difficult to avoid the conclusion that 
the bank lent this money to Davis, upon 
his own paper, and that there was no binc- 
ing contract on the part of Kroll & Co. 
A, lt is not a case where the petitioners 
have shown that this money was borrowed 
by Kroll & Co., and that the note was 


753 


trary, the testimony of the cashier is, that 
Davis borrowed it to put into the proposed 
firm. There was no such firm then. 
There was to be, and he was to put in this 
$500. It was apparently part of the capi- 
tal, contributed by him, and raised upon 
his note. The circuit judge who saw the 
witnesses seems to have taken this view, 
and we are of the opinion that his order 
should be affirmed. It is so ordered with 
costs. 
The other justices concurred. 


merely collateral security. On the con- 
& WRONGFUL DISHONOR OF CHECK. 


ihe measure of damages which a bank must pay for wrongful refusal to pay its de- 
positor’s check is nominal only, unless the depositor alleges and proves special 
damage, or unless the bank is shown to be guilty of legal malice. 


Clark Company v. Mount Morris Bank, N. Y. Supreme Court, Appellate Division, 
First Dept., July, 1903. 


| his was an action by the Clark Com- 
a depositor, to recover $10,000 
damages from the Mt. Morris Bank be- 
cause of the bank’s failure to pay on pre- 
sentation a check for $57.38 and a note 
for $116.42, notwithstanding the deposi- 
tor had to its credit sufficient funds for 
purpose. The bank admitted the 
neglect and refusal to pay the check and 
note, although it held sufficient funds, 
but showed that the failure to pay was 
the result of a bookkeeper’s mistake. It 
appeared that the regular bookkeeper 
was sick and that a new bookkeeper, who 
erved in his place, was not familiar with 
the account and was responsible for the 
When the bank’s attention was 
it rectified them 


pany, 


the 


error. 
; calied to the mistakes, 


is far as possible by paying the check 
ind note and writing letters of explana- 
tion to the holders. 

A verdict of six cents damages, is af- 
tirmed on appeal. 

The court holds that the single ques- 





tion presented is whether or not the de- 
positor, upon the proof, can recover sub- 
stantial damages. The depositor neither 
alleged nor proved any special damage 
but claimed general damages upon the 
ground that the action was, in effect, an 
action for slander of its financial credit 
and that the bank's conduct was equiva- 
lent to its maliciously saying on several 
occasions to several people, that the 
deposit or “draws checks on a bank when 
it has not sufficient funds to meet them;” 
that these words were slanderous per se 
and, as they are admittedly false, malice 
will be presumed, and the depositor is, 
therefore, entitled to recover substantial 
damages. 

The court says that apart from the 
question whether a corporation can com- 
mit slander and conceding some similar- 
ity between actions for slander and actions 
against a bank for wrongfully refusing 
payment of a check or note, the actions 
are not the same; and as the character 
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of an action such as this has been frequent- 
ly defined and discussed, it is safer to 
follow the decisions rather than to enter 
a new field of inquiry. 

In Burroughs v. Tradesmens Bank, 87 
Hun 6, it is held that a failure of the 
bank to pay the checks of its depositor 
according to his order, is a breach of the 
contract between them which the law 
implies and renders the bank legally 
liable either in tort or upon contract. 

At the trial of the present case, upon 
the bank’s motion, the depositor elected 
to treat the action ‘‘as one in tort, and 
not upon contract, and as founded upon 
malice, and not upon negligence.” 

The court refers to the case of Davis 
v. Standard Bank, 50 App. Div. 210 as 
marking the distinction to be observed 
as to the rule of damages between an 
action brought for the breach of a con- 
tract and one founded upon tort. In 
that case the awarding of general damages 
was sustained, but it was because the 
bank intentionally, and with full know- 
ledge of what it was doing, dishonored 
its depositor’s checks, and the court in 
that case said: “ Whenever the wrongful 
act was done intentionally, without just 
cause or excuse, a legal inference of 
malice arises therefrom.” 


The court says it is the presence 


of malice, express or implied, which in 
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such cases determines the damages that 
may be awarded; it is only, therefore, 
where it appears that the bank in refusing 
payment of checks acts wilfully, without 
just cause or excuse, or with improper 
motives, that legal malice will be implied. 
In the present case it appeared beyon: 
dispute that the failure of the bank to 
pay the note and check was not inten- 
tional, but was due toa misiake. There 
was, therefore, no evidence from which 
legal malice could be implied and a basis 
for an award of general damages is want- 
ing. A mistake which is excusable can- 
not constitute legal malice, for the ele- 
ment of conscious wrongdoing, or reck- 
lessness, or gross carelessness, is absent. 
The inferences fairly to be drawn from 
the entire case are that the bank, through 
mistake, refused to pay both the note 
and the check, and that when its atten- 
tion was called to the two mistakes it at 
once undertook toremedy the errors, so 
far as it was practicable to do so, by 
sending the letters of explanation. 

The court summarizes its decision upon 
the question of damages as follows: As 
the plaintiff neither alleged nor proved 
any special damage, and asthe evidence 
did not show that the defendant was guilty 
of legal malice, the court was right in re- 
stricting the recovery to nominal damages. 
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NEW LEGISLATION. 


TIME DEPOSITS OF COUNTY FUNDS—NORTH DAKOTA. 


Chapter 75, Laws 1903. An act author- 


izing and empowering the Board of 
County Commissioners of each coun- 
ty in this state, to make time deposits 
of the county funds, and designate 
depositories therefor. 


Be it enacted, etc. 

Sec. 1. Whenever there shall be ac- 
cumulated in the sinking fund, or any 
other county revenue fund established by 
law, in any of the counties in this state, 
an amount of money exceeding $3,000, 
and for which there is no immediate use, 
the Board of County Commissioners of 
such county are authorized and empower- 
ed to directa time deposit of such funds 
for the period of one year, or six months, 
as they may deem expedient, either in 
one or more of the county depositories 
as created by law, or such state or na- 
tioual bank as the board of county com- 
missioners may designate. 

Sec. 2. The depositories of such time 


deposits of the said county funds may be 
designated at any regular meeting of the 
board of county commissioners of such 
county, upon the advertisement and pro- 
posals as provided by law for designating 
the depositories of the general county 
funds, and the bank or banks designated 
as the depository or depositories of such 
time deposits of such county funds, shall 
be required to furnish a bond in the same 
amount, manner and form as prescribed 
by law for the several county depositories. 
Sec. 3. All acts and parts of acts in 
conflict with this act are hereby repealed. 
Sec. 4. Whereas, an emergency exists 
in that there is now no provision of law 
authorizing time deposits of county funds, 
or any part thereof, therefore this act shall 
take effect and be in force immediately 
on and after its passage and approval. 
Approved March 10, 1903. 


BANKS 


Chapter 256, Laws of 1903. An act to 
add four new sections to the Civil 
Code, to be numbered 581, 582, 583 
and 583a, relating to banks and bank- 
ing. Approved March 21, 1903. 


Be it enacted, etc. 

581. No savings bank shall lend to ex- 
ceed sixty per cent. of the market value 
of any piece of real estate to be taken as 
security, except for the purpose of facili- 
tating the sale of property owned by the 
corporation. And it shall be unlawful for 


any savings and loan society, or savings 
bank, to purchase, invest, or loan its 
apital or the money of its depositors, or 


AND BANKING IN CALIFORNIA. 


any part of either, in mining shares or 
stocks. Any president or managing offi- 
cer who knowingly assents to a violation 
of the above provision shall be deemed 
guilty of a felony. 

582. Every person or number of per- 
sons not being incorporated, engaged in 
the business of banking, or publicly re- 
ceiving money on deposit, must conduct 
such business under a name which shows 
the true names of all persons engaged 
therein, unless such person or persons 
have complied with the provisions of 
Article VII of Chapter II of Title X of 
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Part IV of Division III of such Civil 
Code. Every person violating any of the 
provisions of this section is guilty of a 
misdemeanor and is punishable by impris- 
onment in the county jail for not less than 
ninety days nor more than six months, or 
by a fine of not less than $100 nor more 
than $500, or by both such fine and im- 
prisonment. 

583. The directors of any savings bank, 
bank, or banking corporation having a 
capital stock, may semi-annually declare 
a dividend of so much of the net profits 
of the stockholders as they shall judge 
expedient; but every such corporation 
shall, before the declaration of such divi- 
dend, carry at least one-tenth part of the 
net profits of the stockholders of the pre- 
ceding half year to its surplus or reserve 
fund until the same shall amount to twenty- 
five per cent. of its paid-up capital stock. 
The whole or any part of such surplus or 
reserve fund, if held as the exclusive 
property of stockholders, may at any time 
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be converted into paid-up capital stock, 
in which event such surplus or reserve 
fund shall be restored in the manner ‘s 
above provided until it amounts to twenty- 
five per cent. of the aggregate paid up 
capital stock, A larger surplus or reserve 
fund may be created, and nothing herein 
contained shall be construed as prohi':- 
tory thereof. 

583a. No banker, nor officer of any bark 
or corporation doing a banking business, 
shall advertise in any manner, or publish 
any statement of capital stock authorized 
or subscribed, unless he advertises and 
publishes in connection therewith the 
amount of capital actually paid up. Any 
officer, or the officers of any bank or cor- 
poration doing a banking business, adver- 
tising in any manner, or publishing, a 
statement of tne capital stock of such 
bank or banking corporation, authorized 
or subscribed, without a statement in con 
nection therewith of the stock actually paid 
up, shall be guilty of a misdemeanor. 


HOLIDAYS IN COLORADO. 


Chapter 113, Laws of 1903. An act in 
relation to holidays. 

Be it enacted, etc. 

Sec. 1. That the following days, viz.: 
The first day of January, commonly call- 
ed New Year’s Day, the twelfth day of 
February, known as the birthday of Abra- 
ham Lincoln; the twenty-second day of 
February, commonly called Washington’s 
birthday; the 3oth day of May, commonly 
called Decoration Day; the 4th day of 
July; the 25th day of December, com- 
monly called Christmas Day; and any day 
appointed or recommended by the Gov- 
ernor of this State or the President of the 
United States, as a day of fasting and 
prayer, or thanksgiving, shall for all pur- 
poses whatsoever, as regards the present- 


ing for payment or acceptance, and of 


the protesting and giving notice of the 
dishonor of bills of exchange, crafts, 
bank checks, promissory notes or other 
negotiable instruments, also for holding 
courts, be treated and considered as is 
the first day of the week, commonly call 

ed Sunday; provided, that in case any of 
the said holidays, or any other legal holi 

day heretofore or hereafter designated, 
shall fall upon a Sunday, then the Monday 
following shall be considered as said holi 
day, and all notes, bills, drafts, checks or 
other negotiable instruments falling due 
or maturing on either of said days, shall 
be deemed to be payable on the next suc 
ceeding business day; and in case the re 
turn or adjourned day in any suit, mat- 
ter or hearing before any court shall 
come on any day before mentioned such 
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suit, matter or proceeding commenced or 
adjourned as aforesaid, shall not, by rea- 
on of coming on any such day, abate, 
ut the same shall stand continued to the 
ext succeeding day, at the same time 
ind place, unless the next day shall be 
the first day of the week, wiven in such 
ase the same shall stand continued to 
the day next succeeding, secular or business 
day, at the same time and place; provid- 
ed further, nothing in this act shall pre- 
vent the issuing or serving of process on 
any of the days above mentioned, or on 
Sunday. 

Sec. 2. In the opinion of the General 
\ssembly an emergency exists; there- 
fore this act shall be in force and take 
effect on and after its passage. 

Approved, April 8, 1903. 


NoTE.—The above holiday act was passed 
\pril 8 of the present year. A strange thing 
‘bout it is that while it purports to be a law in 
elation to holidays, it does not name all the 
ys which are legal holidays in Colorado; nor 
an the rule be applied that the expression of 
ertain days as holidays excludes all others not 


ORGANIZATION 


From March 14, 1900, the date of the pass- 
ive of the act authorizing the incorporations 
{ national banks with minimum capital of 
$25,000, to October 31, 1903, there were organiz- 
d 1,765 associations with aggregate capital of 
$104,468 ,000, and bonds on deposit at date of 
organization to the amount of $25,174,850. 
Banks organized under the act of March 14, 
igoo, numbered 1,149 and with capital stock of 
329,973,000. During the period in question 
616 associations were organized with a capital 
f $74,495,000, having individual capital of 
$50,000 or over. A further subdivision shows 
that 997 of the associations, with capital of 
354,134,500, were banks of primary organiza- 
tion; 561, with capital of $36,405,000, reorgani- 
zations of State or private banks, and 207, with 
apital of $13,928, 500, conversions of State banks. 

During October, 57 associations were char- 
tered, their aggregate capital being $2,500,000. 


OF 
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named, for the act takes notice that there are 
other days which are legal holidays in the State, 
in the proviso that in case any of the said holi- 
days “or any other legal holiday heretofore or 
hereafter designated ” shall fall upon a Sunday, 
etc. Election Day in November was made a 
legal holiday in 1891, and in 1893 Saturday 
during the months of June, July and August 
was made a half holiday in cities having a pop- 
ulation of 100,000 or more. 

The provision of the act that “all notes, bills, 
drafts, checks, or other negotiable instruments 
falling due or maturing on either of said days 
shall be deemed to be payable on the next suce 
ceeding business day,” etc., is an unnecessary 
duplication of Section 85 of the Negotiable In- 
struments Law of Colorado, which provides that 
“when the day of maturity falls upon Sunday or 
a holiday, the instrument is payable on the next 
succeeding business day;” the section also con- 
taining a special provision for paper maturing on 
Saturday half holidays. 

It would seem the part of wisdom that in 
framing a law purporting to name the days 
which are legal holidays in the State, all such 
holidays should be included in the one enact- 
ment. 


NATIONAL BANKS. 


Of this number, 39, with total capital of $1,000,- 
000, were with individual capital of less than 
$50,000, and 18, with capital of $1,500,000, 
banks with individual capital of $50,000 or over. 
During the month, 5 State banks were convert- 
ed into national associations, 13 organized as 
successors of State or private banks, and 39 as- 
sociations primarily organized. 

At the close of the year ended October 31, 
1903, there were in active operation 5,147 asso- 
ciations, with aggregate capital of $766, 367,095 ; 
bonds on deposit as security for circulation, 
$382,726,830, and circulation secured by bonds, 
$380,650,821. In addition to the bond-secured 
circulation, there was outstanding $38,959,862 
of circulation covered by deposits of lawful 
money made by banks reducing their circula- 
tion, those in voluntary liquidation, and on ac- 
count of insolvent national banks. 
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BANK NOTES,NOT MONEY, BUT PROMISES TO PAY.* 


BY AUGUST BLUM. 


| have come to the conclusion that one of the 
great difficulties encountered in the discussion of 
this bank note question, is the state of mind, 
the psychological state, if you will permit me 
the expression, in which most of us view it. 
Philosophers have taught us that our ideas are the 
result of our experiences. Those who have read 
the work of Locke on ‘*‘ Human Understanding” 
know what Imean. Experience and a long series 
of impressions create in us a certain conscious- 
ness to which we cling more tenaciously than to 
the result of pure reasoning. We look upon a 
thing, as the saying goes, in a certain light and 
consider that as the conclusion of the 
matter. 

Now, with regard to this bank credit cur- 
rency. Few of us have had a living experience 
of the practical working of a sound system of 
bank currency. Our older colleagues have seen 
and we have frequently been told of the disas- 
trous results of a bad currency system; hence 
every proposition of this nature is looked upon 
with alarm as tending to re-establish the stump 
tail, wildcat currency of ante-bellum days. 

Then again we have unfortunately learned by 
the habit of forty years to look upon a promise 
to pay as an actual and permanent addition to 
our supply of money. If we would sweep that 
cobweb out of our brain; if we would learn to 
look upon a bank note with the full force of our 
intellect, not as money which we put away in 
our vault and call “cash on hand,” but simply 
as the note of a bank which is issued as the 
means of exchange, the same as a check, and is 
forwarded to its place of redemption as soon as 
it reaches our counting-house, then a vast ad- 
vantage would be gained. The ground of dis- 
cussion would be shifted at once. You see, it 


whole 


* From an address by August Blum, Assistant 
Cashier of the First National Bank, Chicago, de- 
livered before the Illinois Bankers’ Association. 


is all in the attitude of mind. Those among us 
who have seen the system at work in othe: 
countries and particularly among our Norther: 

neighbors, have no difficulty in seeing it in it 

proper light. I am thinking of one gentlema: 

among us, honored by all of us, whose bankin; 
career dates back to the days when the systen 

of redemption by the Suffolk Bank made the un- 
secured bank currency cf New England equa 

to the best of the world. He is one of the most 
intelligent and ardent advocates of such a system 
to-day. 

As I said before, | am not on this platform to 
break a lance for bank credit currency. If ther« 
are objections to it, let us candidly consider them ; 
if there are diffi ulties in the way of establishing 
it, let us see if they can be overcome. What | 
plead for is that we place ourselves in a recep- 
tive and unbiased frame of mind with regard to 
this question. Like all other momentous ques- 
tions in which the human race has been con- 
cerned, it can only be solved by full and un- 
biased discussion. If we cannot be convinced 
that the creation of a bank credit currency is a 
safe and beneficial measure, let us reject it; if 
in the face of all preconceived aversion we are 
made to see that it is the only remedy to cure 
the ills under which our financial system suffers, 
the only means to avert threatening dangers, 
then its adoption will indeed be irresistible. 
Newspaper opposition, vehement in some quarters 
to-day, will as surely change its front as it 
changed it in notable instances on the questi n 
of the gold standard. Let us trust to the merits 
of the cause; let us meet the question, above 
all, with an open mind. Let us be actuated by 
one motive only, and that is to help place the 
financial condition of our country upon a sound, 
lasting and scientific basis, that is the burden of 
my short and informal talk. 
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AMERICAN BANKERS’ ASSOCIATION. 


?WENTY-NINTH ANNUAL CONVENTION, HELD IN SAN FRANCISCO, CALIFORNIA, OCTOBER 2, 21, 


22 AND 23, 1903. 


The twenty-ninth annual convention of the 
American Bankers’ Association was held in the 
California Theatre, San Francisco, on October 
20, 21, 22 and 23, 1903. 

The main body did not convene until Wed- 
nesday morning, October 21, but the meetings 
of the Trust Company Section and of the Savings 
Banks Section were 
held on Tuesday, Oc- 
tober 2oth. 

TRUST COMPANY 

SECTION. 

The Trust Company 
Section met at 10 o’- 
clock, October 2oth, 
n the California The- 
atre. Mr. E. A. Pot- 
ter, Chairman of the 
Executive Committee, 
presided. An address 
of welcome was made 
by F G. Symmes, 
President of the Cen- 
tral Trust Company, 
of San Francisco, 
which was replied to 
by Mr. E. A. Potter, 
President of the Amer- 
can Trust & Savings 
Bank of Chicago. Fol- 
lowing reports of the 
Secretary and of the 
Executive Committee, a paper on “ Escrows— 
A Varied and Profitable Feature of Trust Com- 
pany Business,” was read by Mr. B. T. Babcock, 
rust Officer of the Colonial Trust Company, of 
New York. There was then received the re- 
port of a special committee appointed to formu- 
late a system for the audit of trust companies. 

Next in order was a paper by Hon. Lyman J. 
Gage upon “ The Problem of Wealth and the 
Trust Company as Trustee,” which, in his ab- 
sence, was read by the Secretary. Then fol- 





F. G. BIGELOW. 


President American Bankers’ Association. 


lowed an address by Mr. P. C. Kauffman of 
Tacoma upon the trust company movement in 
the Pacific Northwest. 

The opportunity was then afforded for short 
talks, and Mr. Clark Williams, Vice-President 
of the United States Mortgage & Trust Company 
of New York City, spoke upon the question of 
a required cash reserve 
for trust companies in 
view of possible legis- 
lation affecting the 
matter in several of the 
states. Mr. Williams 
submitted facts and 
figures shewing that 
the bulk of the trust 
companies’ deposit 
business still differs 
from that of the banks 
by a surprising mar- 
gin, and that the ne- 
cessity for the main- 
tenance of the cash re- 
serve in vault, pre- 
scribed by the New 
York Clearing House, 
may be a little over- 
drawn. 

Mr. Breckinridge 
Jones, Vice-President 
of the Mississippi Val- 
ley Trust Company, of 
St. Louis, was unani- 
mously elected Chairman of the Trust Company 
Section, and Mr. E. A. Potter, of Chicago, was 
elected Vice-Chairman. 

The following three gentlemen were elected 
members of the Executive Committee to serve 
for the period of three years: Clark Williams, 
of New York; E. H. Reninger, Allentown, Pa. ; 
Frank W. Zeile, San Francisco. 

Following the election of these officers, the 
members of the Section discussed suggestions 
for its future work. Mr. A. A. Jackson, of the 
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Girard Trust Cempany, of Philadelphia, urged 
the necessity of efforts to obtain a larger repre- 
sentation at next year’s meeting, in proportion 
to the membership of the section. Mr. Benjamin 
I. Cohen, President of the Portland Trust 
Company, of Oregon, suggested that a special 
bureau should be established, or, at least, some 
individual appointed, to whom the different com- 
panies could send copies of anything unusual in 
the way of trusts that they are handling, so that 
others might have the benefit of that informa- 
tion. The Chairman said the suggestion was 
an excellent one, and that the appropriate place 
for all such literature was with the Secretary in 
New York City. Mr. Shorrock, of Seattle, fol- 
lowed this with the suggestion of the desira- 
bility that the Secretary should disseminate that 
information to the members of the section with- 
out waiting for requests or inquiries. He said 
further that other matters might be taken up in 
the same way; that the matter of safe deposit 
boxes and deposit funds is something that might 
be gone into; that the laws governing safe 
deposit boxes vary throughout the country, and 
it is a matter of doubt in the minds of many 
companies how they stand, from a legal point of 
view, in many contingencies. He suggested 
this as additional work for the Executive Com- 
mittee. Mr. Kauffman, of Tacoma, suggested 
the possibility of drafting a law regulating the 
safe deposit department of trust companies; 
that an investigation might be made along that 
line and a uniform law introduced following 
the course that the Negotiable Instruments Law 
had. 

The section adjourned at 12 M., and it was 
followed at 12.30 by a meeting of the Executive 
Committee. Mr. Clark Williams was chosen 
Chairman of the Committee and Mr. James R. 
Branch elected Secretary of the Trust Company 
section for the next year. Suggestions were 
made in reference to the possibility of securing 
a revision of the laws and the securing of uniform 
laws relating to the business of trust companies. 
Mr. Potter tendered his resignation as a member 
of the Executive Committee fer the reason that 
he had been chosen Vice-Chairman of the Sec- 
tion, and, as such, would be ex-officio a member 
of the Committee. Mr. A. A. Jackson, of Phila- 
delphia, was elected to fill the vacancy. The 
committee adjourned subject to the call of the 
Secretary. 
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SAVINGS BANK SECTION. 

The first annual convention of the Savings 
Bank Section opened its proceedings at 3 P. M. 
Tuesday, October 20th, in the Academy of 
Science Building, San Francisco. There was 
a large and enthusiastic attendance. In the ab- 
sence of the Hon. Myron T. Herrick, G. Byron 
Latimer, Secretary of the Irving Savings Bank 
of New York City, presided. He said it is th 
aim of the section to prepare for circulatior 
papers of mutual interest, to bring into close: 
relationship the savings banks and their affairs 
and to hold meetings where subjects of mutual 
importance can be discussed. 

Mr. William Hanhart, of New York, th 
Secretary of the section, reported that the Execu- 
tive Council of the American Bankers’ 
ciation at its meeting last Spring made to the 


Asso- 


Section an expense appropriation of $1,000, of 
which amount $690.50 had_ been so far expend- 
The 
section membership now numbers 548, repre- 


ed for clerk bire, printing, stationery, etc. 


senting about one-half of the savings banks in 
the United States. 
section has been unanimously well received 
everywhere, indorsed and approved by institu- 
tions all over the country, and the section is 


The establishment of the 


soon destined to include in its membership all 
the savings institutions in the United States. 
The membership fee of the American Bankers’ 
Association covers membership in the section. 
Following the report of the Secretary, the 
paper prepared by Col. Charles E. Sprague, 
President of the Union Dime Savings Bank, of 
New York, entitled “Some Thoughts on Bond 
Accounts,”” was read, in his absence, by G. A. 
Blaffer, of New Orleans. 
ings Bank Advertising, 
Teter, Cashier of the Chicago Savings Bank, 
was read by Mr. Joseph E. Otis, Vice-President 
of that institution, 
listened to a paper upon “‘ The Dangers Threat- 
ening Savings Banks,” by Fred. Heinz, of the 
Farmers’ & Mechanics Savings Bank, of Daven- 
port, lowa. Then an address upon * Trust Ac- 


A paper upon “ Sav- 


prepared by Lucius 


and the convention then 


counts in Savings Banks,” was delivered by Mr. 
William Hanhart, Secretary ; and a paper, en- 
titled “‘ Savings Banks that have Failed,” by 
Hon. Willis S. Paine, ex-Bank Superintendent, 
and now President of the Consolidated National 
Bank of New York, was read, in his absence, by 
Mr. James Thorne, Asst. Cashier of that bank. 
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Following these addresses and papers came 
a discussion of the subject of trust accounts in 
savings banks, which had been presented by 
Mr. Hanhart, with reference to some of the 
legal points involved: concerning the owner- 
ship of a deposit made by John Brown in trust 
for his son, and concerning the protection of 
the bank in the payment of joint accounts of 
husband and wife. The subject of bank ad- 
vertising was also discussed, especially with 
reference to the utility of the steel savings 
banks. 

Mr. William Felsinger, President of the New 
York Savings Bank, urged the organization of 
state associations of savings banks, saying that 
there was one in New York, which takes a 
great interest in legislation affecting those in- 
stitutions. He offered the following resolution, 
which, after discussion, was adopted: 

Whereas, The state asscciation for savings 
banks, as existing in several states, has proved 
most beneficial to their interests, and helpful to 
their depositors by representing them before 
their respective legislatures in the considera- 
tion of bills affecting their interests, and in 
bringing bank officials together for the discus- 
sion of the many subjects of special interest to 
them; therefore be it 

Resolved, that we strongly urge the organiz- 
ing of state associations of savings banks in 
every state and territory of the Union having 
savings banks, and that we pledge our individ- 
ual effort to further this object. 

The following officers were elected: 

Chairman, A. C. Tuttle, Treasurer of the 
Naugatuck Savings Bank, of Naugatuck, Con- 
necticut. 

Vice-Chairman, Mr. William Felsinger, Presi- 
dent New York Savings Bank, New York City. 

Three members of the Executive Committee: 
Mr. H. Leroy Harwood, Treasurer of the Ma- 
riners Savings Bank, of New London, Connect- 
icut; Mr. E. Quincy Smith, Vice-President of 
the Union Savings Bank, of Washington, D.C., 
and Mr. Fred. Heinz, President of the Farmers 
& Mechanics Savings Bank, of Davenport, Iowa. 

_Secretary, Mr. William Hanhart, New York 
City. 

After the adoption of a resolution of thanks 
to the retiring officers for the services rendered 
during their terms of office, the Convention ad- 
journed. 

THE CONVENTION. 

The Convention was called to order at 10 

o'clock A. M., Wednesday, October 21st, at 


the California Theatre, by the President, Mr. 
Caldwell Hardy, of Norfolk, Virginia. Proceed- 
ings were opened with prayer by Bishop Nich- 
ols, of California, and Mayor Schmitz then wel- 
comed the delegates and their guests to the 
city of San Francisco. The Mayor was follow- 
ed by Governor Pardee, who welcomed the 
delegates on behalf of the State of California, 
and by Hon. James G. Phelan; representing 
the bankers of San Francisco. President Hardy, 
on behalf of the Association, responded to the 
welcome, and then delivered his annual ad- 
dress. 
EXECUTIVE COUNCIL REPORTS. 

Following reports by the Secretary and the 
Treasurer, the Executive Council, through its 
Ctairman, E. F. Swinney, made an extended re- 
port, in which it referred to reports of the 
various Committees of the Association to be 
submitted, which would give, in detail, the work 
of the Association for the last year. The Coun- 
cil also reported that a committee was appoint- 
ed last Spring to take up the question of re- 
vising the dues, and that a report would be 
presented by this committee, the passage of the 
recommendations of which the Council unani- 
mously urged. The Council then referred to 
the work of the Currency Committee, appointed 
by the President under resolution passed at 
New Orleans, and they unanimously recom- 
mended the approval by the Association of the 
suggestions of this Committee. The Council 
further referred with approval to the good work 
and beneficial results of the Committee on 
Education. 

The Council next referred to a resoluticn of- 
fered by the Committee on Fidelity Insurance, 
amending article 3 of the Constitution by the 
addition of a new section 11, providing for the 
appointment, by the Executive Council, of a 
board of five trustees for the management and 
administration of a fund, to be known as Ameri- 
can Bankers’ Guaranty Fund. Concerning this 
resolution the Council recommended that it be 
not adopted. 

The Council next presented a resolution of- 
fered by Mr. Lewis E. Pierson, Vice-President 
of the New York National Exchange Bank, pro- 
viding that the Association adopt the Bank 
Money Order System, and recommended the 
adoption of this resolution, 

The Council also presented a resolution of- 








762 THE BANKING 
fered by Mr. Stephen M. Griswold, of Brooklyn, 
expressing the sentiment of the Convention that 
interest on daily balances should not be paid to 
individual depositors, and placed this resolu- 
tion befere the Association without recommen- 
dation. 

The Council also presented a long resolution 
from Mr. George Seay, of Richmond, Virginia, 
upon the subject of maintaining the parity of all 
currency with gold which, in view of the report 
the Convention was to receive from the Currency 
Committee, the Council suggested be laid upon 
the table. 

REVISION OF DUES. 

The report of the committee appointed iast 
Spring in regard to revising the dues of the 
Association was next made. The past schedule 
of annual dues was as follows : 

Private bankers and brokers and banking 

SET PETE Oee Te eee Ee 
Banks and trust companies with less than 

$50,000 capital and surplus........... 
Banks and trust companies with $50,000 

and less than $100,000 capital and sur- 

EEE ARES ee A er 
Banks and trust companies with $100,000 

and less than $500,000 capital and sur- 


$5.00 


5.00 


Banks and trust companies with $500,000 
and less than $1,000,000 capital and 
Co Oe SR eke eer 

Banks and trust companies with $1,000,000 
and over capital and surplus.......... 30.00 


The Committee recommended a revision of 
the different classes of members and the estab- 
lishment of dues for each class according to the 
following schedule : 

Capital and Surplus. 


15.00 


20,00 


Below Dues per year. 
re ar .... $10.00 
$100,000 to $250,000... ...... 20,00 
$250,000 to $500,000 .............. 25.00 
$500,000 to $750,000 ............. 30.00 
$750,000 to $1,000,000 .......... 40,00 
$1,000,0C0 to $2,000,000. .......... 50.00 
$5.000,000 and over............... 75.00 


The Committee reported that the result of 
these changes would increase the income of the 
Association on the basis of the present member- 
ship about $35,000, and it offered a resolution 
that the amended schedule of membership char- 
ges be adopted to take effect beginning Septem- 
ber 1, 1904. The resolution was unanimously 


adopted. 
CURRENCY. 


The report of the Currency Committee, referred 
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to in the report of the Executive Council, was 
then made by the Chairman, Hon. Chas. S. 
Fairchild. The report was as follows: 


REPORT OF THE CURRENCY COMMITTEE, 


To the American Bankers’ Association : 

As instructed by the special currency com- 
mittee appointed at New Orleans to investigate 
and report on the present currency system of 
the United States, the chairman of this com- 
mittee not being in attendance at this conven- 
tion, I beg leave to submit the following re- 
port : 

There is at present more real money in the 
United States than at any previous period in 
our history. Taking the country altogether, 
there is no scarcity of money, including United 
States and national bank notes, to meet any 
legitimate demands of business. Compared with 
September I a year ago the national banking 
circulation has increased $52,827,551. 

The general stock of money in the United 
States September 1, 1903, was as follows: 
$1,267,733,949 gold coin, including bullion in 

Treasury. 

555,853,494 standard silver dollars. 

101,867,228 subsidiary silver. 

17,970,000 Treasury notes of 1890. 

346,681,016 United States notes. 

418,587,975 national bank notes. 

Total, $2,708 ,693,662. 

At the same date there was in circulation 
$620,375,159 gold coin. 

394.155,919 gold certificates. 
72,959.012 standard silver dollars. 
455,928,384 silver certificates. 
2,870,952 subsidiary silver. 
17,850,254 Treasury notes of 1890. 
335,377,508 United States notes. 
399,384,930 national bank notes. 
Total, $2,388,902,178. 
Making a circulation per capita of $29.60, com- 
pared with $28.55 September 1, 1902. 

In the opinion of your committee the most 
serious need is the reform of the sub-treasury 
system in such wise that the money withdrawn 
from the banks for custom duties, as well as in- 
ternal revenues, shall be deposited in the banks 
and thus be made available for use in the com- 
munity from which it has been withdrawn. 
Such a reform could be inaugurated by giving 
to the Secretary of the Treasury discretionary 
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authority to permit deposits to the extent of 50 
per cent. of the capital and surplus of national 
banks of customs receipts as well as internal 
revenue receipts guaranteed by securities ac- 
ceptable to the Secretary of the Treasury. Such 
an arrangement would render impossible the 
embarrassments which have frequently occurred 
as the result of Treasury accumulations. 

Regarding the question of circulation, the 
first and most important requirement is the im- 
mediate repeal of the present limitations of 
$3,000,000 per month upon the withdrawal of 
circulation, so that the expansion and contrac- 
tion will be automatic and governed by the 
surrounding situations. Under the present re- 
strictions many banks are unwilling to issue 
currency for temporary and legitimate needs, 
which they would issue if they felt certain that 
their currency could be retired when no longer 
needed. 

THE EMERGENCY CIRCULATION, 

Emergency circulation could, within careful 
limitations, be safely permitted upon the actual 
deposit with the Treasury Department of securi- 
ties acceptable to the Secretary of the Treasury. 
And upon such deposits circulation could be 
issued promptly to meet actual emergencies, 
which would not be possible if time were taken 
for the examination of general assets by the 
Secretary of the Treasury and Comptroller of 
the Currency. A tax of 6 per cent. per annum 
should be imposed upon such emergency circu- 
lation to ensure and hasten its return to the is- 
suing bank ; this tax to be set aside as a safety 
fund to secure the United States Treasury for 
the redemption of notes so issued. This emer- 
gency circulation should be issued without any 
distinguishing mark from other national bank 
circulation except to substitute the words “ se- 
cured by bonds approved by the Secretary of 
the Treasury,” instead of the words, ‘* bonds of 
the United States,” for being amply secured, 
there should be no discrimination against it be- 
yond the 6 per cent. tax, 

To further liberalize the circulation, your 
committee recommends that the United States 
tax on circulation should be uniform on the is- 
sue of currency based on all classes of United 
States government bonds. 

In the judgment of your committee these 
modifications of law can be authorized without 
damage or discredit to the national bank circu- 
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lation, but your committee cannot recommend 
any step that will tend toward a return to the 
miscellaneous circulation which prevailed in the 
country before the war, or any step which will 
disregard the history of finance among the com- 
mercial nations of the world, nor can it recom- 
mend that any note should be issued without 
the certainty of its redemption in standard coin 
of the United States. 

The above report is signed by 

Charles S. Fairchild, 
H. C. Fahnestock, 
Myron T. Herrick, 
Homer S. King, 

J. J. Mitchell. 

In the foregoing report I am impelled to dis- 
sent from the recommendation for the repeal of 
the law restricting the redemption of national 
bank circulation to $3,000,000 a month, for the 
reason chiefly that it seems to me to be incon- 
sistent to, in the same report, recommend a 
method for an increased circulation and to in- 
sert a provision urging a means by which the 
circulation may be at any time diminished. 

With the exception of this dissent the fore- 
going report has my hearty concurrence. 

Geo. Q. Whitney. 
Respectfully submitted, 
Jas. R. BRANCH, 
Secretary. 

Action on this report was postponed until 
Friday morning. 

FIDELITY INSURANCE, 

The report of the Committee on Fidelity In- 
surance was then submitted by Mr. John L. 
Hamilton, which committee offered the resolu- 
tion, previously referred to by the Executive 
Council, that Article 3 of the Constitution be 
amended by the addition of a new section 11, as 
follows: 

“Sec. 11. The executive council shall appoint 
a board of five trustees for the management and 
administration of a fund to be known as Ameri- 
can Bankers’ Guaranty Fund. Said fund shall 
be established for the purpose of enabling such 
of the members of. this association and their 
employees as may elect to become subscribers 
and contributors thereto and to avail themselves 
of the advantages thereof to provide, by means 
of a general co-operation among said members 
and their employes, a fund from which said mem- 
bers may be reimbursed for losses arising from 
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the dishonest acts of their employees. Said 
board of trustees shall establish rules and regu- 
lations for the government and management of 
said fund, and the rules and reguiations formu- 
lated and adopted by the trustees shall be bind- 
ing upon all the contributors to and beneficiaries 
of said fund. Vacancies in the board of trustees 
shall be filled by the executive council, and it 
shall be the duty of the council to annually ap- 
point an auditing committee to audit the books 
and accounts of said trustees ; but nothing herein 
contained shall be consirued as creating any 
financial liability by the association on account 
of said fund.” 

The Executive Council had, as shown, recom- 
mended that this resolution be not adopted, and 
the subject gave rise to an extended discussion. 
It developed in the discussion that in the Execu- 
tive Council the vote was 12 against the amend- 
ment and 8 in favor of it. During the discus- 
sion a motion by Mr. Bigelow to refer the ques- 
tion to the Executive Council, with the request 
that they correspond with the members of the 


Association, was lost—yeas, 120; nays, 138. ° 


Finally a vote was taken upon the question of 
adopting the constitutional amendment. It re- 
sulted—yeas, 133; nays, 98. There not being 
two-thirds in favor of the amendment, it was 
lost. 

UNIFORM LAWS. 

The report of the Committee on Uniform Laws 
by Mr. Frank W. Tracy was submitted by his 
son, in the former’s absence because of serious 
illness. The report showed that the States of 
Idaho and Montana had, during the year, been 
added to the list of States which have adopted 
the Negotiable Instruments Law. The report 
expressed the need of uniformity in all the States, 
and appended a list of the States now operating 
under that law. 

EDUCATION. 

The report of the Committee on Education 
was then made by its Chairman, Mr. Robert J. 
Lowry, showing that their work during the past 
year had been largely devoted to the American 
Institute of Bank Clerks. The report showed 
that the experimental period in the history of the 
Institute has been passed, and stated that it now 
becomes the duty of the Association to main- 
tain the Institute. With the report was present- 
ed a report by the President of the American 
Institute of Bank Clerks, Mr. J.” B. Finley, of 
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Pittsburgh, in which the history of the Institute 
and what it has accomplished was set forth a 
length. 

MONEY ORDERS. 

The next business of the Convention was 
listening to an address by Mr. L. P. Hillyer, 
Cashier of the American National Bank, of 
Macon, Georgia, upon **‘ Money Orders of Bank- 
ers Associations ” Following this, Mr. Pierson’s 
resolution that the Association adopt a bank 
money order system, which had been recom- 
mended by the Executive Council, was taken up 
for action. That resolution was as follows: 

“Resolved, That this Association adopt a 
banking money order system, and that the 
president appoint a committee of five to devise 
a plan whereby members can be furnished uni- 
form bank money orders and proper advertising 
matter in connection with the same at a mini- 
mum cost. 

“The report of this committee shall be ren- 
dered to the executive council, which is hereby 
empowered and requested to authorize such 
expenditure as shall in their judgment be proper 
to enable the committee to carry out its recom- 
mendations.” 

The above resolution, after discussion, was 
adopted. With the adoption of this resolution 
the proceedings of the first day ended. 
CURRENCY AND THE BUSINESS SITUA 

TION 


MONEY, 


Upon the second day, the Convention listened 
to an address upon “ The Money Supply of the 
United States”’ by J. E. McAshan, of Houston, 
Texas. Mr. McAshan suggested the following 
plan for a satisfactory emergency circulation : 

Authorize the Secretary of the Treasury to 
issue Treasury notes to the National banks to 
the extent of 25 per cent. of their paid-in capital, 
on the following terms and conditions: the loan 
of these notes to the banks to be a general liabil- 
ity of the banks, secured by the several and 
proportional obligation of the stockholders of 
the banks to whom the notes are loaned. This 
pledge of the stockholders to be in the form of 
a stockholder’s vote and to be in the nature of 
a continuing guarantee. This obligation to be 
in addition to the present general siockholder’s 
liability of 10 per cent. This loan of Treasury 
notes should not be made indiscriminately, but 
only to such banks as have stockholders whose 
responsibility is unquestioned, and has been 
ascertained by the ‘Treasury agents, the bank 
examiners. 

Thus, when a bank showed among its liabili- 








es any emergency circulation, instead of cre- 
ting any uneasiness in the public mind, it 
vould promote confidence, and be a badge of 
onor or merit, as showing that the stockholders 
of the bank had been ascertained by Treasury 
iwents to be good, responsible men. The irre- 
sponsible bankers would thereby be eliminated. 
such notes should be redeemable at the Treas- 
iry Or any sub-treasury. A duty should be 
harged upon such circulation, so low during 
1¢ harvest season that banks would be encour- 
ved to take them out, and thereby facilitate the 
smmerce of the country, and this duty should 
¢ so high during the time that the emergency 
4 oes not exist as to force the retirement of the 
otes and thereby prevent inaction. This duty 
should be at the rate of about three per cent. 
from July to January, and at the rate of about 
‘n per cent. from January to July. 

rhe proceeds of this duty should be held as a 
safety fund out of which to pay the expenses of 
the issue and redemption, and for the purpose 
of redeeming those notes leaned to any failed 
aanks. As most banks are well and wisely 
nanaged, this safety fund would no doubt be 
imple for all purposes, and it is not likely that 
i call would ever have to be made upon the 
sank stockholders to reimburse the Treasury 
for the loan of these notes. The banks should 
x required to hold a reserve against these 
notes, and the notes should be redeemable in 

ny lawful money of the United States, and their 
edemption and retirement once a year should 
ye made compulsory in case the ten per cent. 
duty was not a sufficient inducement for all 
banks to do so, 

Following Mr. McAshan, William B. Ridgely, 
Comptroller of the Currency, addressed the Con- 
vention on “ The Business Situation and the 
Currency.”’ His address was an able review of 

usiness conditions and as to what the people 
needed in the way of currency reform. 


VARIOUS RESOLUTIONS. 


rhe following resolutions were unanimously 
dopted: 
By Mr. Cook of Kansas City: 


Resolved, That the committee on Fidelity 
Insurance be continued until the next annual 
meeting of this Association. 
By Mr. Kauffman of Tacoma: 
Resolved, That the thanks of this Convention 
‘ e tendered to the Comptroller of the Currency, 
j the Hon. William B. Ridgely, for his wise, tem- 
perate and most timely address. 
By Mr. C. B. Mills, cf Clinton, Iowa: 
Resolved, That the Executive Council be re- 
quested to grant the request of the Educational 
Committee to appropriate the sum of $10,000 


o carry on the work of the American Institute 
if Bank Clerks. 
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ROLL CALL OF STATES. 


lhe business of calling the roll of States was 
then proceeded with, beginning with Alabama, 
and representatives of the various States res- 
ponded, reporting to the Convention matters 
pertinent in their respective States. After hav- 
ing reached Ohio at 1 P. M., the Convention 
adjourned until Friday morning, October 23, 
when the reports from various States were con- 
tinued. At the conclusion of the roll cail of 
States, a resolution was adopted, in view of the 
serious illness of Mr. Frank W. Tracy, that the 
following telegram be sent him: 


“The members of the American Bankers’ 
Association assembled at San Francisco, Cali- 
fornia, send you greetings, and wish to express 
their appreciation of your enduring and persist- 
ent efforts for the adoption of uniform laws. 
They regret your absence and hope for your 
speedy recovery.” 


PROTECTIVE COMMITTEE. 


The report of the Protective Committee was 
next presented, showing in detail the work of 
protection during the year. The volume of re- 
ports, letters, etc., presented for the considera- 
tion of the protective committee has grown from 
2,000 in 1898 to more than 4,900 which have 
been considered by them from September 1, 
1902, to September 1, 1903. 


been 


these have 
of information, 
which have been forwarded in pamphlet form 
to members throughout the country, accom- 
panied by 48 photographs and descriptions 
of active criminals selected by the detective 
agents of the Association for purposes of warn- 
ing and identification, 


From 


compiled 121 circulars 


CURRENCY. 


The report of the Currency Committee, which 
was read the first day, and action upon the 
favorable recommendation of the Executive 
Council postponed to Friday morning, was next 
taken up. Mr. C. A. Pugsley, of Peekskill, pre- 
sented the recommendation of the Council in 
the form of the following resolution, the adop- 
tion of which he moved: 

“ Resolved, That the report of the Currency 
Committee appointed under resolution passed 
at the last annual convention of the American 
Bankers’ Association, held at New Orleans, be 
adopted, and that the president of this associa- 
tion appoint a committee of three for the pur- 
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pose of urging legislation along the lines recom- 
mended in the report.” 

After some discussion, Mr. E. J. Parker, of 
Quincy, Illinois, offered as a substitute for the 
resolution of the Executive Council the follow- 
ing" 

“ Resolved, That the committee be continued, 
its report referred back to it, and the committee 
be, and it hereby is, instructed to act in conjunc- 
tion with similar committees appointed by the 
various state bankers’ associations, to follow all 
proposed legislation introduced in the Congress 
of the United States affecting the present bank- 
ing laws, and totake such action with reference to 
the same as they may deem best; and be it 
further 

“Resclved, That the president of this asso- 
ciation shall have power to fill any vacancies 
occurring on the committee.” 

After extended discussion, a vote was taken 
the adoption of Mr. Parker’s substitute, 
and the motion to adopt was lost. 
then taken on the motion to adopt the original 
resolution as presented by Mr. Pugsley, which 

was carried. 


on 
A vote was 


AMERICAN 


Mr. J. B. Finley, President of the Fifth Na- 
tional Bank, of Pittsburg, then addressed the 
Convention on the subject of the education of 
bank clerks as undertaken by the American In- 
stitute of Bank Clerks. He told the Conven- 
tion at length of the work done during the past 
year among the Chapters, of the debates which 
had been held between members of the various 
Chapters, of the lectures and courses of instruc- 
tion which had been given them by various 
prominent men, and described the work done 
by the “Bulletin” and the Correspondence 
School. 


INSTITUTE OF BANK CLERKS. 


THE INFLOW OF GOLD. 


Hon. Ellis H. Roberts, Treasurer of the United 
States, then addressed the Convention on the 
effects of the inflow of gold. This address was 
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an exhaustive presentation of the subject, an 
presented with it were several statistical tables. 
PRIZES TO BANK CLERKS. 

The “ United States Investor,” published 
Boston, severai years ago offered a series « 
prizes, $1,000 in all, for practical articles cor 
taining suggestions for bank officers and ban 
clerks. Some 200 articles were received anid 
published in the “ Investor,’ and the occasio 
of the Convention at San Francisco was take 
as an opportunity for awarding the prizes. Mi: 
Lowry, of Atlanta, Georgia, made public mei 
tion to the Convention of the prize contest whic 
had been going on, and stated that Mr. Odell, 
the Chairman of the Committee of Judges, had 
awarded the first prize of $500 to F. M. Far 
well, 1 Nassau street, New York City, essay No. 
105, entitled “* Combining Small Banks.” Th: 
second prize was awarded to Chauncey Thomas 
post-office box 855, Denver, Colorado. His es- 
say was No. 94, and was entitled “ Bank Col 
lections.”” The third prize, $200, was awarded 
Richard W. C. Merington, 59 William Street, 
N. Y. His essay was No. 150, and the title was 
“ Bank Clerks’ Holidays.” 

OFFICERS. 

The officers elected for the ensuing year are 

President, Mr. Frank G. Bigelow, President 
First National Bank, Milwaukee, Wisconsin. 

Vice-President, E. F. Swinney. President First 
National Bank, Kansas City, Missouri. 

The following members were added to the 
executive council: 

James K. Wilson, President San Francisco 
National Bank, San Francisco. 

J. D. Powers, President United States Trust 
Co. Louisville. 

J. R. Mitchell, Vice-President, Winona De- 
posit Bank, Winona, Minnesota. 

James B. Finley, President Fifth National 
Bank, Pittsburg. 

Stephen M. Griswold, President Union Bank, 
Brooklyn, New York. 
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INQUIRIES AND CORRESPONDENCE. 


i hae department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 
is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


Place of Payment of Note. 


Lumber Company promises to pay bank “at their office **—Whose Office ¥ 





FrRST NATIONAL BANK OF Bay CITY, } 
Bay CitTy, MICH., October 24, 1903. \ 
Editor Banking Law Journal: 
DEAR SIR:—Where is this note payable ? 


$5,000. 

CLEVELAND, OHIO, August 27, 190}. 
Ninety days after date for value received 
The Bill Smith Lumber Company promises 
to pay to the order of Zhe First National 
Bank of Bay City, Michigan, 
Five Thousand ___ 
payable at Their Office. 

The Bill Smith Lumber Company, 
By Tom Jones, Sec’y and Tr. 


Dollars, 


Does * Their Office” refer to the office of the 
First National Bank in Bay City, or to the office 
of the Lumber Co. in Cleveland ? 

And, in case of inability to determine the 
above, would it be legitimate to present the note 
in Cleveland on November 25th (no grace in 
Ohio) and protest in case of non-payment, and 
then send the paper to Bay City and protest 
again on the 28th (grace being allowed in 
Michigan). 

Please publish your answer in the JOURNAL, 
and oblige, Yours truly, 

F. P. BROWNE, Cashier. 


The note is ambiguous as to the place 
of payment, but we should construe it as 
promising to pay the amount at the office 
of the makers in Cleveland as, from the 





tenor of the entire instrument, that con- 
struction would seem to accord with the 
intention of the makers. 

Should this note be held by an indorsee 
of the payee, so that presentment at the 
proper place would be necessary to pre- 
serve the liability of the payee as indors- 
er, the indorsee’s rights would be fully 
protected, in this particular case, by pre- 
senting and, if not paid, protesting at 
Cleveland on the 25th, and again pre- 
senting, and if not paid, protesting at 
Bay City on the 28th. 

Where the note is held by the payee, 
however, the question would be less im- 
portant, for the liability of the maker 
continues, even though the note is not 
presented at maturity; the only effect of 
non-presentment at the place of payment, 
where the maker has funds there ready 
to pay at maturity, being to give the maker 
the same rights as if he had tendered 
payment at that time. 

In case of a legal controversy between 
maker and payee, the court would admit 
evidence in explanation of the ambigu- 
ity, as parol evidence is admissible to ex- 
plain the terms of a written contract. 
For example, suppose the parties really 
intended and understood that the note 
was to be paid in Bay City and, notwith- 
standing, the bank presented and pro- 
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tested the note in Cleveland on the 25th 
and brought suit against the makers on 
the 26th. If the evidence established 
that the intention of the parties was that 
the note should be payable in Bay City, 
the bank’s action would be thrown out of 
court as premature. Suppose, on the 
other hand, the parties intended and 
understood that the note was to be paid 
at the office of the makers in Cleveland 
but the bank, notwithstanding, held and 
protested the note at Bay City on the 
28th, without presenting at Cleveland. 
If the fact of payability at Cleveland was 
established in court, and the further fact 
that the makers had funds to pay the 
note at their office on that day and were 
then and since ready and willing to pay 
the note there, the bank’s right of recov- 
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ery would be limited to the principal o! 
the note, without interest, and it would 
have to pay the costs of suit. 

But no legal controversy concerning 
place of payment would arise with this 
particular note where the payee, or holder, 
presentsit at Cleveland on the 25th, and 
if not paid, protests it and then presents 
it at Bay City on the 28th, with protest 
upon dishonor. Assuming the present- 
ment and protest at Cleveland proper 
under the terms of the instrument, the 
second presentment and protest at Bay 
City would not invalidate it; and, if it 
should be held, the note was payable at 
Bay City, the Cleveland presentment and 
protest would in no way affect the validity 
of the second one. 


Negotiable Instruments Law in Wisconsin. 





, WISCONSIN, October 27, 1903. 
Editor Banking Law Journa/: 

DEAR SIR:— The Negotiable Instruments 
Law was enacted in this State in 1899. Since 
that time, has the legislature made any amend- 


: additions to the law ? ° 
ments or additions to the law CASHIER. 


By Chapter 47 of the laws of 1go1, 
written evidences of indebtedness from 
employer to employee for wages, were 
made negotiable. 

Also by chapter 41, Laws of 1901, the 
- Negotiable Instruments Law of 1899 is 
amended by adding at the end of section 
1681-9, the provisions of section 176 of 
the statutes of 1898, repealed by the Ne- 
gotiable Instruments Law, so that section 
1681-9, as amended, reads as follows: 

**Sec. 1681-9. Where a foreign bill 


appearing on its face to be such is dis- 
honored by non-acceptance, it must be 
duly protested for non-acceptance, and 
where such a bill which has not previ- 
ously been dishonored by non-acceptance 
is dishonored by non-payment it must be 


duly protested for non-payment. If it is 
not so protested, the drawer and indorsers 
are discharged. 

“ Where a bill does not appear on its face 
to be a foreign bill, protest thereof in 
case of dishonor is unnecessary. Every 
notary public, when any bill of exchange 
or promissory note shall be by him protest- 
ed for non-acceptance or non-payment, 
shall give notice thereof in writing to the 
drawer, maker and each indorser of such 
bill of exchange or promissory note ; he 
shall also thereupon make a certificate 
under his hand and official seal, setting 
forth the presentment, demand, refusal 
and protest thereof for non-acceptance or 
non-payment, the contents of the notice 
given, and the time and manner of service 
thereof, specifying the post office and 
reputed place of residence of each person 
notified by mail; he shall also thereupon 
make and keep a record of such certifi- 
cate and of the description of the instru- 
ment protested ; and such certificate or 
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such record, or a certified copy thereof, 
shall be presumptive evidence of the facts 
therein stated. The want of such certifi- 
cate or record or both, shall not invalidate 


769 


any such protest or notice, but the same 
may be proved by any other competent 


evidence.” 


“*Credit The Drawer.” 


Meaning of the term—Rights of holder of note containing it. 


NEW YORK, October Ig, 1G03. 
Editor Banking Law Journat: 

DEAR S1R:—I will be much obliged to you if 
you will answer the following question : 

Peter Smith, the payee in the note described 
below, after endorsing on the back of note, and 
writing ‘‘ Credit the drawer” over his signature 
in the lower left hand corner, goes to a friend 
and asks him to discount the note for the maker, 
The Fort Pitt Mills, Inc. The (friend) holder 
gives his check, after deducting the discount, to 
the maker, The Fort Pitt Mills, Inc., as request- 
ed by the payee. 

The question is: If this note is not paid at 
maturity, can the (friend) holder recover the 
amount of the note from the makers or payee ? 

Does not “ Credit the drawer” over the signa- 
ture of Peter Smith, the payee, in the left-hand 
corner of the note make this a non-negotiable 
instrument owing to this restriction, and should 
not the maker, in order to give the holder title 
to the instrument, endorse the note “ Pay to the 
order of (friend’s name—holder) The Fort Pitt 
Mills, Inc., by John Jones, President.” 


$2,500. 
WILMINGTON, DEL., October 12, 1903. 
Three months after date we promise to pay 
to the order of Peter Smith at 
The First National Bank of Wilmington, 
Two thousand and five hundred__Dollars, 
without defalcation for value received. 
The Fort Pitt Mills, Ince. 
By John Jones, President. 
Credit the Drawer*, 
Peter Smith. 
Endorsed : 
Peter Smith, 
Peter Smith has evidently used the word 
“drawer” instead of “ maker” in the above. 


Very truly yours, H. N. R. 


The words ‘‘ credit the drawer,” sub- 
scribed by the payee at the foot of a 
promissory note, are, as we understand, 
for the purpose of giving notice to the 
bank which discounts the note, when 
properly indorsed by the payee, that the 
drawer, or, more accurately speaking, 
the maker, is to receive credit for the 
proceeds, and not the payee. Such words 
do not affect the negotiability of a note 
otherwise negotiable, and upon non-pay- 
ment, at maturity, the maker is liable to 
the holder, as is also the indorser, Peter 
Smith, providing the necessary steps have 
been taken to preserve his liability. 

Promissory notes containing such 
clauses have in the past been more usual- 
ly found in the commercial districts in- 
cluded in Pennsylvania and Delaware, 
and that section of the country, than 
elsewhere. A man wants to obtain a loan 
from the bank on the strength of his 
friend’s name. He will make a note pay- 
able to his friend as payee, who will in- 
dorse it over tothe bank (generally in- 
dorsing in blank and delivering to the 
maker for negotiation at the bank); and 
that the maker of the note, and not the 
payee, shall get the proceeds, the payee 
subscribes “credit the drawer” at the 
foot of the note. Probably, when the 
term Originated, it was usual for both 
maker and payee to keep an account in 
the same bank, and the words constituted 
a direction to the bank to which account 
to credit the note. When such a note 
matures and is not paid, the bank can 
look to both, as above stated. 

Notes containing such clauses have 
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come before the courts in very few cases. 

In Steckel v. Steckel, 28 Pa. St. 233, 
where the payees of a note, besides ia- 
dorsing it, also subscribed the words 
“‘credit the drawer " upon the face, the 
court said: 

“Where the payees give the usual di- 
rection in accommodation notes at the 
foot of the note, ‘credit the drawer’ and 
the note is afterwards discounted in bank, 
or found in possession of any person not 
a party to the original transaction, the 
presumption is that the holder is a hold- 
er for value, and that the drawer received 
the proceeds according to the direction 
so given.” 

In Mishler v. Reed, 76 Pa. St. 76, Reed 
and Henderson sued Mishler upon the fol- 
lowing promissory note: 
| p 200. Lancaster, Pa., Feb. 24, 1872. 

Sixty days after date I promise to pay | 

| to the order of B. Mishler at the banking | 
house of Reed and Henderson, Two Hun- 

| dred Dollars, without defalcation, for 


| 
| 
| 
| 
| 


| value received, Jacob F. Frey. 
Credit the drawer. 
(Indorsed:) B Mishler. 


This note was on a printed form _bear- 
ing the words “credit the drawer,” and 
it will be noticed these words were not 
subscribed by the payee, Mishler. 

Reed and Henderson discounted this 
note and placed the proceeds to the cred- 
it of Frey, subject to his check. They 
sued Mishler on the note. Mishler sought 
to prove that he had not subscribed the 
words ‘‘credit the drawer,’ because it 
was the understanding between him and 
Frey that the proceeds were to go to his, 
Mishler’s credit, and to be paid out by 
him as a premium on Frey’s life insur- 
ance, then due. But the court held that 
Reed and Henderson had no notice of 
this private agreement; that the non- 
subscription of the words ‘‘credit the 
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drawer” simply indicated that the note 
was not to be used according to th 
form; that Mishler, having indorsed the 
note in blank, had sent it into the chan. 
nels of business to be used by the bea 
er; that the fact that the note was in the 
maker’s hands before maturity afford: 
no presumption that the note had been 
paid or taken up, or that the maker had 
no right to negotiate it; hence, Reed and 
Henderson were bona fide purchasers of 
the note for value from Frey, and could 
recover thereon against the indorser, 
Mishler. 

In Temple v. Baker, Supreme Court of 
Pennsylvania, 1889, 1 B. L. J. 183, 
court said: 


‘* The office of the memorandum (“ cred- 
it the drawer ’’) we are considering is to 
advise the bank or other party to whom 
it may be offered that, contrary to the 
prima facie of the note, he is not the 
owner; that his indorsement is for the 
accommodation of prior parties; and 
that, as between him and them, the draw- 
er is entitled to have the proceeds of the 
note delivered to him or passed to his 
credit.” 


In the light of the foregoing, answer- 
ing categorically the questions submitted: 

1. If the note is not paid at maturity, 
can the holder recover the amount from 
makers or payee? From both, provid- 
ing the payee’s liability as indorser is pre- 
served. 

2. Does not “credit the drawer”’ over 
the signature Peter Smith, the payee, in 
the left-hand corner of the note, make 
this a non-negotiable instrument? No. 
It is simply a direction by the payee who 
has indorsed the note in blank, and thus 
rendered it capable of being negotiated 
to the bank in regular course, that he is 
not to receive the proceeds, but the 
maker of the note. 

3. Should not the maker, in order to 
give the holder title to the instrument, 
indorse the note “ Pay to the order of 
(the one to whom it is negotiated)”? No. 


ov 


Oo 


the 
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Che blank indorsement of the payee en- 
‘bles it to be negotiated without further 
ndorsement. 

4. ** Peter Smith has evidently used the 
word ‘drawer’ instead of ‘maker’.” Of 
course, maker is the proper term; but, 
when this form of note originated, the 
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maker was generally called the drawer, 
and such term was used in the printed 
forms, there not being the clear-cut dis- 
tinction between “ drawer” as applied to 
bills and ‘“‘maker” as applied to notes 
that there is at present. 


Indorsement of Checks Paid Over the Counter. 


PENOBSCOT SAVINGS BANK, } 
BANGOR, ME., October 29, 1903. 4 
Lditor Banking Law Journal: 

DEAR S1R:—In your article on Indorsement 
of Checks Paid Over the Counter in the October 
number of the Journal you say (page 652): 

“ Banks sometimes request the holder of a 
check payable to bearer, or payable to order and 
indorsed in blank by the payee, to indorse his 
name on the check before receiving payment. 
While such requests are justifiable on the ground 
of good business policy and prudence, there is 
no legal right in the bank to require such in- 
dorsement, and if the holder refuse, the check 
is properly protestable.” 

In support of this view you cite a case brought 
in Ohio in 1882 in which it was held that: 

“Where a check is drawn payable to the 
order of a person, and duly indorsed in blank 
by him and delivered to another, the holder can- 
not be required, on presentation to the bank, to 
indorse the check.” 

No distinction appears to be made by you, or 
in the Ohio decision, between bearer checks 
originally made payable to the bearer, and bear- 
er checks originally made payable to order and 
indorsed in blank by the payee for delivery. 

While a bank could safely pay a bearer 
check of the former class without looking be- 
yond the signature of its depositor, it could not 
safely pay a bearer check of the latter class 
without assuring itself that the blank indorse- 
ment was genuine. 

Ordinarily the paying bank has no means of 
knowing whether such indorsement be genuine 
except through the holder. It would be clear- 
ly incumbent on the first holder after the payee 
to know that the payee’s indorsement was genu- 


ine. No subsequent holder could be required 


to take the check without the written guaranty 
of the previous holder. 

It is difficult, therefore, to see upon what 
ground the paying bank could be denied the 


right to require the last holder to guarantee by 
his own indorsement, his representation of the 
genuineness of the payee’s indorsement, upon 
whichthe bank must necessarily rely in paying 
the check. 

Your opinion as to what the courts would 
probably hold at the present time upon this 
point, having regard to the requirements of 
business and prevailing custom, would be of 

Very Respectfully, 
Gero. H. HOPKINS, Treasurer. 


interest. 


The article in the October number was 
a discussion of the bank’s right to require 
indorsement by the payee or indorsee of 
a check, presented by him at the counter, 
as furnishing the bank evidence that the 
payee or indorsee had received the money; 
and the conclusion reached was that the 
courts do not recognize a legal right in a 
bank to require the holder of a bearer 
check to indorse it as a pre-requisite of 
receiving payment; but in the case of 
checks payable to named payees or their 
order, and presented by the payee or in- ° 
dorsee in person, the courts are beginning 
to recognize that universal usage, founded 
on business necessity, authorizes the bank 
to require the holder to indorse, at all 
events in form of a receipt of payment, 
and to refuse payment until such require- 
ment is complied with; to this extent 
modifying the strict rule of law that a 
debtor is not legally entitled to a receipt 
for money paid. 

The question is now raised, conceding 
the bank has no right to require indorse- 
ment by the holder of a check originally 
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payable to bearer, does not such right 
exist where the check is made payable to 
order, and converted into a bearer check 
by the payee’s blank indorsement, so that 
the holder’s indorsement may be a war- 
ranty to the bank of the genuineness of 
the payee’s indorsement ? 

The questions of the drawer bank’s right 
to an indorsement, as evidence of receipt 
of payment, and of its right to indorse- 
ment as warranty of the genuineness of 
prior indorsement, are distinct. For ex- 
ample, the supreme court of Massachu- 
setts holds that the warranty of genuine- 
ness implied from an indorsement, ex- 
tends only to an indorsee to whom an 
instrument is negotiated, and not to a 
drawee who pays it; that the latter’s re- 
course upon the indorser is not upon war- 
ranty, but for money paid without con- 
sideration. On the other hand, the New 
York courts and many other courts hold 
that an indorser’s warranty of genuine- 
ness extends to a drawee; furthermore, 
that one receiving payment, without in- 
dorsing at all, warrants genuineness to 
the drawee, equally as if he had indorsed 
the instrument. 

The question asked—whether a bank, 
when presented by the holder with a 
check indorsed in blank by the payee, is 
legally entitled to a written warranty that 
the payee’s indorsement is genuine as 
a pre-requisite cf making payment—has 
never been judicially considered or passed 
upon so far as we know. If such right 
exists, it rests in reasonable banking usage. 

Originally checks were made payable 
only to bearer. The practice began of 
making checks payable to named payees, 
or their order some fifty or sixty years 
ago, both in England and in this country. 
In England, contemporaneously, legisla- 
tion was enacted protecting the banks by 
making valid a payment upon an indorse- 
ment which purported to be that of the 
payee. In thiscountry, no such legisla- 
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tion was passed, and the custom of bank 

to pay checks drawn payable to order, ha- 
become so universal as to bind the bank. 
to make such payments. But the pay- 
ment of such checks necessitates, th: 

identification of payees or indorsees anc 
ascertaining the genuineness of all in 

dorsements in the chain of title, by banks 
upon which such checks are drawn, © 

the alternative of having a warranty o! 
genuineness by a responsible indorsee re 

ceiving payment. The great bulk of 
checks are paid, largely througk the clear 

ing house, in reliance upon the responsi 

bility and warranty of the last holder; in 
lesser proportion, checks are paid over 
the counter to the payee, upon identifica 

tion, or to his indorsee, after ascertaining 
that the payee’s indorsement is genuine. 
A few opinions of text-writers and judicial 
dicta exist to the effect that a bank is 
entitled to proof of the payee’s identity, 
and may have a reasonable time to as- 
certain the genuineness of an indorser’s 
signature when the check is payable to 
order, before making payment. But that 
isall. The right of the bank to require 
identification of a payee and to take time 
to ascertain the genuineness of an in- 
dorser’s signature, before making pay- 
ment, and to refuse payment where these 
elements are lacking, rests in banking 
usage, and so far as the usage is reason- 
able, it will doubtless be upheld by the 
courts. ‘The right of a bank to have the 
payee’s or indorsee’s signature, as evi- 
dence of receipt of payment, supported 
by usage and being necessary tothe bank's 
protection, has already been judicially re- 
cognized, and wherever a check, indorsed 
in blank by a payee whose signature is not 
known, is presented for payment by an- 
other holder, the courts will certainly up- 
hold whatever usage of the bank is reason- 
able with respect to establishing the genu- 
ineness of the payee’s indorsement before 
making payment, whether that usage 


——? 
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akes the form of personal inquiry of the 
payee, or requiring a warranty of genu- 
neness by the holder. 

As the whole obligation of banks to 
pay checks drawn payable to order, does 
not rest in the old common law, but in 
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more recent custom, it should follow that 
whatever customs have been established, 
as necessary to the bank’s protection, in 
making payment, should be recognized 
to modify or qualify the main obligation. 


Bank Stockholders in Pennsylivania—Charging Up Protested Check. 


PITTSBURGH, PA., November 4, 1903. 
Editor Banking Law Journal : 

DEAR SIR:—Will you kindly answer the fol- 
owing questions ° 

1. Is the stockholder of a state bank or trust 
company operating under a Pennsylvania char- 

r, liable for more than the par value of his 
stock ? 

2. Has a bank the right to charge up a pro- 
tested check, fees included, against the account 
of the maker of the check without his permis- 
sion, the check having been received from an 
Is the maker of the 
check obliged to pay the fees ? I.S.M.P. 


outside bank for collection ? 


1. Prior to the Constitution of 1873 
which prohibited the creation of corpora- 
tions by special laws, the special charters 
granted to banks and to trust companies 
frequently, but not always, contained a 
provision that the stockholders should be 
liable, in their individual capacity, to dou- 
ble the amount of stock held by them re- 
spectively. The act of May 11, 1874, pro- 
vided that from and after its passage, the 
liability of stockholders in banks, bank- 
ing companies, savings institutions and 
trust companies should be double the 
amount of stock owned by each, but in 
case of banks already chartered, this lia- 
bility was not to accrue, unless accepted 
by the stockholders. On May 13, 1876, 


the general banking act provided a liabil- 
ity of shareholders of banks formed there- 
under to the amount of their stock, at the 


par value, in addition to the par value of 
the shares. The double liability of bank 
stockholders is, therefore, pretty general 
in Pennsylvania, although there may be 
some institutions operating under special 
charters which do not provide it. 

2. We incline to the view that where a 
check has once been presented and pro- 
tested, and is presented a second time for 
payment of the amount and protest fees, 
payment by the bank of the sum total of 
the dishonored document would be out of 
the usual course of business and not within 
the bank’s authority, without express in- 
structions from the depositor. Even if it 
should be conceded that the check, after 
dishonor, continued operative as an order 
and authority to the bank to pay its face, 
when in funds, on a second presentment, 
still there is no authorization to pay and 
charge protest fees in addition. Checks 
are sometimes put through a second time, 
and paid, after having failed of payment 
on first presentment by reason of a variety 
of causes. Without now discussing the 
validity of such payments, we are of opin- 
ion a bank has no authority to pay and 
charge a certificate of protest of a depos- 
itor’s check without express instructions 
from him so to do. The fact that the 
depositor may be liable to the checkholder 
for the fees does not constitute authority 
to his banker to pay them. 
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SOUTH CAROLINA. 


The South Carolina Bankers’ Association held 
its annual convention at Columbia, October 6th. 
The delegates were welcomed by Governor Hew- 
ard who was responded to by Judge Haskell of 
Columbia. The President, E. H. Pringle, in 
his annual address, said that the past year had 
been a prosperous one for South Carolina and 
for the banks. The price of their principal staple 
—upland cotton—had been higher than for many 
years, and he expressed the fear that the large 
increase of money to the people from the cotton 
crop might lead to a hasty expansion of business 
unless the bankers do all they can to prevent 
unwise expansion and advise against overtrad- 
ing. ° The President said there was great need 
in the South of an increase in the circulating 
medium in the crop gathering months and all 
would like lower rates of interest when they 
borrow ; but so far Congress has failed to make 
any change in the banking laws. William A. 
Lamson, National Bank Examiner, addressed 
the Convention upon “‘ National Banks From An 
Examiner's Point of View” and B. H. Moss of 
Orangeburg spoke upon “ The County Bank.” 
The new officers are: President, Edwin W. Rob- 
ertson, Columbia; Vice-President, B. E. Maul- 
din Anderson ; Secretary and Treasurer, Joseph 
Norwood, Greenville. 


CALIFORNIA. 


The tenth annual convention of the California 
Banker's Association was held at Steinway Hall, 
San Francisco, on October 2oth, the day pre- 
ceding the opening of the convent.on of the 
American Bankers’ Association in San Francisco. 
President J. K. Lynch, who was re-elected, made 
a brief address. He said that the good times 
had had the usual effect, in largely increasing 
the number of banks and also in large additions 
tothe capitalof some of the ald established banks. 
In most cases this has been quite warranted by 
conditions and the new institutions will no doubt 
find employment for their capital and receive a 
fairreturn. Reports were made by delegates 
from various parts of the state who all spoke of 
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BANKERS’ CONVENTIONS. 


the great and unusual prosperity which their lo- 
calities had enjoyed during the past year. 
The following resolutions was adopted: 


Resolved, That while we feel the necessity of 
some remedial legislation in national finances 
we cannot give our approval in full to any plar 
so far submitted, but we favor the abolition o! 
the present Sub-Treasury system and of ai! 
methods of national, state, county or city finan: 
ing involving the withdrawal of a_ considerabk 
proportion of the circulating medium from us: 
of the public. 


Officers for the ensuing year are: President 
J. K. Lynch, San Francisco; Vice-President, 
Frank Miller, Sacramento ; Secretary, R. M. 
Welch, San Francisco, Treasurer G. W. Kline, 
San Francisco. 

NEBRASKA. 

The annual convention of the Nebraska Bank- 
ers’ Association was held at Lincoln on October 
13 and 14. Thechief feature was a debate be- 
tween Congressman E. J. Hill of Connecticut 
and A. J. Frame of Wisconsin, the former ad- 
vocating, and Mr. Frame opposing, a system 
of asset currency. Ex-Comptroller Charles G. 
Dawes of Chicago also discussed the proposed 
changes in our banking laws and Theodore Gil- 
man of New York spoke upon “A Clearing 
House Currency.”’ C. F. Bentley, Cashier of the 
First National Bank of Grand Island, delivered 
a very instructive address on the subject of the 
purchase of commercial paper by country banks. 
The following resolutions were unanimously 
adopted: 


Resolved, That we are opposed to any amend- 
ment to our banking laws that will authorize 
branch banking. 

Resolved, That we are dpposed to the issue 
of any form of credit or asset currency not se- 
cured by the deposit of United States bonds. 


The executive council also passed a resolu- 
tion offering a standing reward of $500 for the 
arrest and conviction of any burglar that burglar- 
ized or made an attempt on any bank member 
of the Association. Following are the officers 
for the ensuing year: President, J T. Trenery, 
Pawnee City; Vice-President, E. F. Folda, 
Schuyler; Secretary H. R. Gould, Omaha ; 


Treasurer, F. I. Hamilton, Omaha. 
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At the last monthly meeting of the New York 
Board of Trade and Transportation, a resolu- 
tion was offered by Morris S. Wise reciting that 
the selling or pledging, as collateral security, of 
open accounts or book debts by debtors, espec- 
ially on the eve of their failure, was often made 
the cause of defrauding creditors. The Board 
announced its intention to urge upon the next 
legislature the passage of a law carrying out the 
intention of the resolution to prevent such prac- 
tices. 

At the Board meeting, the fact was stated that 
certain banks in New York city make a practice 
of loaning money upon such accounts. 

A draft of a bill was submitted by Mr. Wise 
for consideration which excepted from its opera- 
tion, stocks, bonds and other instruments in 
writing representing values, 


The rapid growth of the business of the 
American National Bank of Indianapolis has 
led it to create the new official position of Coun- 
sel, with duties relating more particularly to 
questions arising in connection with credits and 
securities. Evens Woollen has been appointed 
to this office and will at once assume active par- 
ticipation in administration of the bank’s affairs. 

Mr. Woollens, who is a most affable and 
polished gentleman, graduated at Yale with 
high honors in the class of 1886. His excep- 
tional success in the practice of law and his wide 
experience with men and business 
affairs especially qualify him for the new res- 
ponsibilities. He cannot fail to prove an im- 
portant addition to the official staff of the Ameri- 
can National Bank, of which John Perrin, also 
a graduate of Yale, is President. The bank has 
a capital of $1,000,000, and although organized 
less than three years ago, has acquired deposits 
in excess Of $5,000,090, being now third largest 
in Indiana. 


business 


The South Omaha National Bank, the oldest 
National Bank at Union Stock Yards, South 
Omaha, Nebraska, has recently been made 
a United States Government depository for 


$100,000. The bank’s capital is $250,000 and 
surplus and undivided profits $350,000. Its offi- 
cers are: Guy C. Barton, President; H. C. 
Bostwick, Vice-President; E. A. Cudahy, Vice- 
President ; Truman Buck, Vice-President; C. B. 
Anderson, Cashier; H. C. Miller, Assistant 
Cashier. 


A correspondent of the ‘* Frankfurter Zeitung”’ 
informed the German public that the Chemical 
Bank continued to make drugs and to dis- 
pense soda. The following letter from Mr. 
Louis Windmuller, of New York “ tothe Frank- 
furter Zietung " written to correct this missap- 
prehension, was promptly published: 


The charter of the Chemical Manufactur- 
ing Company, with banking privileges granted 
by the State of New York, 1824, expired in 
1844, and the obligation to manufacture chemi- 
cals ceased A bank was then created with a 
capital of $300,000, under the above name, to 
succeed the banking business of that manufac- 
turing company. 

Of all New York banks the Chemical is the 
only one that did not suspend in 1857, and 
again the only bank that during the early stages 
of our civil war, when all other banks suspended 
specie payment, allowed depositors to draw in 
coin the amounts to which they were entitled. 
A balance of $5,000, which I had there at that 
time, was placed on special gold account to my 
credit and I was enabled later to sell it at a 
premium of 150 per cent. 

Shares of the Chemical Bank in 1860 were 
worth about $400, deposits were $2,000,000, and 
dividends 12 per cent. per annum, against the 
value in 1903 of $4,000 a share, and against de- 
posits of $25,000,000, and annual dividends of 
150 per cent. 

The following anecdote of the good old time 
when New York millionaires could be counted 
on the fingers of our hands may be of interest: 

A depositor coming with an introductory let- 
ter to Peter Goelet wanted to enlist his power- 
ful influence to obtain a loan and was shown by 
Mr. Williams into the directors’ room, where he 
could find only an old gentleman mending his 
coat. The depositor took him to be a tailor, 


but he actually was the Swiss ancestor of that 
wealthy Goelet family so well-known to-day. 
When Mr. Williams explained to Mr. Peter 
Goelet what he was wanted for, he promptly 
came out in shirtsleeves and assisted the custom- 
er to the money he required. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Nov. 15, 1902, and Nov. 14, 1903, respectively, 
together with a computation of the proportionate increase or or decrease of deposits for the year: 





Banks. Loans, Loans, Deposits, f Deposits, |Per Cent. of 
1902. 1903. 1902. 1903. | Inc. Dec. 


| 
Bank of N VM. BA... Ty 17,760,000 $ 15,147,000 16,236,000 |} 13,449,000| .... 17.1 
Bank of the Manhattan Co . 19,230,000} 19,981,000 22,088,000 ~~ 000 
Merchants’ National 11,425,400 11,663,200 12,811,600 
Mechanics’ National | 13,477,000! 12,683,000 13,541,000 
Bank of America 20,725,600} 19,513,100 23,088, 100 
Phenix National 5,249,000 4,011,000 5,205,000 
National City 19,079,100} 130,435,200 108,814,100 
Chemical National 24,183,000 3,.451,3 23,699, 100 | 
Merchants’ Exch. National.. 5,024,400 5,326,300 
Gallatin National 8,278,600 6,025,400 
Nat. Butchers & Drovers’... 1,639,600 2,084,200 
Mechanics & Traders’ 3,543,000 3,833,000 5,000 
Greenwich —_ 1,171,900 1,056,500 ,602,600 
Leather Mfrs.’ National... . 4,429,800 4.248, 300 ,37 3,400 
American Exchange Nat... 29,540,000 | 22,288,000 .346,000 
Nat Bank of Commerce....| 69,233,000 56,465,100 ,187,100 
Mercantile National 13,325,400 13,849,200 445,900 
3,085 .600 2,888,700 ,885,200 717,900 
5,678,400 5,708, 100 ,500 451,500 
ee 2,114,900 2,007 ,600 726,800 539,800 
Nat. Bank of N. America... 15,652,500 13,751,700 ,026,900 027,500 
Hanover National . . 46,584,400, 42,868,g00 ,911,000 .436,400 
Irving National eee 5,532,000 5,764,000 356,000 ,868,000 
National Citizens’... 5,669,200 6.955.900 334,800 ,566,000 
Nassau 2,559,500 2.553.400 3,097,100 .926, 300 
Market & Fulton 6,087,000 ,182, 6,246,000 850,200 
National Shoe & Leather... 4,685,400 597, 5.41 3,200 438,700 
Corn Exchange 23,858,000 135 27,418,000 | 28,329,000 
Oriental .842,000 746, 1,928,000 ,344,000 
Importers & Traders’ Nat..! 22,706,000 2,568, 19,842,000 551,000 
National Park 47,929,000! 56,579,000 60,569,000 ,O1 3,C0O 
East River National 1,109,100 1,067,400 1,288,200 ,252,300 


Fourth National 18,285,600 16,549,300 19,666,100, 18,355,400 
Central National 9,852,000 9,390,000 2,302,000! 10,969,000 
Second National. . 9,405,000 9,389,000 10,310,000 9,923,000 
First National 76,246,800 75,724,900 67,245,500} 59,528,200 
N. Y. National Exchange. . 326,300 6,538,900 5,186,500 5,564,000 
Bowery 465,000 2,749,000 2,959,000 3,060,000 
N.Y. \ 756,400 4,148,600 4,791.g00 4,856,600 
German-American 3,676,800 3,567,600 3,622,300 3.41 3,200 
Chase National 40,091,600 35,910,900 47,170,800, 42,146,700 
Fifth Avenue 927.5 8,698,200 9,812,600 9,390,700 
German Exchange 3,165,400 3,280,206 
Germania 4,551,200 4,640,400 
i 10,270,800 10,672,000 
.70C 6,919,400 7,546,900 6,87 1,000 
2,416,200 2,392,500 2,352,500 
7,582,000 8,694,200 8,648,800 
e 3,226,000 3,078,000 3.493,000 
ibont National ’ 12,083,000 13,336,000} 13,940,000 
First National, Brooklyn. .. | 4,353,000 4.514,000 4,451,000 
Liberty National 7,782,200 9,838,700 7,470,900 7,868,200 
N. Y. Produce Exchange... 4,294,800 4 306,600 4,233,400 4,373,500 
New Amsterdam National.. 7,219,900 5.554.500 7,944,600 5,768, 300 
Astor National 4,165,000 5,030,000 4,060,000 5,207,000 
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BEDs 4.00shibekees $81 5.704.300 $389 855,000 $819,633,200 $85 3,415,100 





+ United States Deposits included, $36.921,700. 





